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Not having had the advantage of belng preasnt ot tha
earlier mastings of the Commisaion, I have had to gather
what I can from the papers with which I have basn supplied,

Unfortunately. the one upen which T was expected to comment,

némely one by a Foman Cathollic on diriment impediments, has
not at the time of writing reached me, I, therefore, in thia
Note eonfine mysalf to making some commenta en the FIFST
INTERIM REFORT and then going on to advance some thouphts
of my own.
II

My main comments arise from what appears on Pesd undar
the heading, ANGLICAN PROGEDURE IN NULLITY CASES, for this
ssction seems to me to ® ntain ufraﬂl implied srrors,

By reason of thé Establishment, 1t is wrong to wrlte

about "the Gueen's Court", meaning thereby a secular court,

and it is wrong to refer to & secular oourt as & "eivil”

gourt. It is not very probable that a bishop would seek

to find grounds for nullity af ter the secular court had

granted a decree of diveree, It 1s also {mprobable that the
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his status

L
(or "standing") ias very different from that of

recorder and can be more ¢lesely equated to that of & Judge

of the High Court. He is virtually irremovable and his Judp-

ments are reported in the ordinary law reperts and form a

body of binding case=law, His functlion is primerily Jjudieial
and, although 1t 1s concelvable that s bishop mipht consalt
him on & qestion concerning marriage, the chanceller would be

slow to involve himaelf in such a question, For that matter,

a0 would the bishop, becsuas, just a3 points of secular lew

arise for determination in the ecclesiasticel courts, so do
polnts of canon law arlse for determlnatlon in the secular
courts, for the dlchotomy between the two sets ef royal
courts is far from a sharp one.

Nor is it correct to say that §a decres of nulllbty...
would be mecapted by the bilahop". It would usually be ageepted
(and, indeed, the bishop rerlly has no cholce but to agrept
it), for the grounds of nullity are, with one excephion,
those which wers agpeptad by the apcleslasticel courts. Thea
one exception is due to the leglslation commenly HKTown as
"A.P, Herbert's Act", which introduced the new ground for
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I sa
¥ 0o more about consummation here, aws 1t is too

desp a subject for ao short m

tro_atment as oan hera ba
fccorded 1it. T pass

OVer as probably a 2lip of the pen the

obaervation on p.9 that to bring up chlldren in the Roman

Catholic Church is "not #azentlal, but vitelly important”
L.
understanding by vitally ne more than Yoery. I leave to a

further sectien of this Note the Important questien raised

&t the top of p. 3, namely, whether someons 11ving with a
sscond partner after a divorce 1s "living In adultery”, and
this brings me to the nub of the matter,
III

The Church's authority springs from the hestowal of
the Power of the Eeys; the powar to bind and to loocsma, Wide
s 1z this apthority;, it 13 {(in the language of the Engllah
lawyer) an suthority delegeted by God to &« subordinats legla-
lature. It is, therefore, 4 limited authority. I 1t purpobts
to go beyond the bounds of divine law, 1t 12 ultra vires.
Applying this to the [leld of matrimony, onc finda that the
nature of marriage 1s determined by fod in the Creation
and, therefore, 1t is not wi.thin the scops of the Church's
authority in any way to vary this, The suthority of the Church
1s 1imited to the incidentals of marrlage, auch &8 the nature

of & valid ceremony, the nesd or otherwise for witnesaes,
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the age of consent, the prohibited degress, the time sn

place of marriage. These are @ll within the scope of the
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relationship between parent eand ochild sna betwesn brothar and

aister, and, being God=given, cunnoct be unmede by man

Since the nature of mAarrlege ls the unlon of one man with one
woman for their joint 1ives, 1t ia ultre vires man to Frant

& diverce releasing the parties so that they can respectivaly

mArry sgain, and 1t 1s ultre vires the Church to recoenlas

such second unions as marrisges, It ‘s, howevar, within
man's power to vary the legsl incldents of = relatisnship,
though not to touch the relationship i1tself. 4 chlld in nesd
of care and protectionm mey be taken away fro=m kthe perents
end put Into the cares of tha locel eauthorlty: the raletlons
ship remains, but the ineldents are gone, 20 the State may
grant & divorece having the sffect of & decree of Judlolsl
separatiom, but, theologleally, not havine the al =ct of
freeing the parties to contract fresh marriages,

2o far the great welpght of /inglloen theology¥ 12 at one
with Fomsn theology. [Lifferences have arisen betwa:n Ane
glicans and Fomans on & number of related points, Among
them 1s & difference as to what 1s mesnt by "the Chureh™ .
By"he Church" Anglicans maan, In tnglend, the Chureh of
England., They ere not so clear 28 to what they mesn by "the
church” in, say, Egypt. But for England the Anglicen position
1s clear as ars its requirements gongerning the incidentals
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thereby imposed on the

¥hole conocespt of Establishment), the
Chureh

of England cennot recognise as & waltid merriags onas

which has bean contracted with due obaervance of s all thes

incldentals by persons one of whom has & partner by

LR
A\I‘umar
union still living,

What, then, does the Chureh of ingland say sbout sueh
sscond uniens? Does 1t say (to quote p. 3 of tha FEFORT),
that the parties to such second unions are "living in adultepy"t
A great many Anglicans would say, "Yesa". Some would not only
say, "No", but would go further and say that such second
unions gan somehow be regarded ss welld marrlage and would
wish to be frea te oelebrate such marrimspes in churth,

It 13 the burden of my argument that neithar view 1a
right, and I now put forward for the consideration of the
Commission my own suggestion of a middle course, aok by way
of compromise (for I do not think that compromiae 1a hara
posaible), but as a rasllstle appraisal of the facks,

Let us not ask whether the partles in aach casad ara
fiving in sdultery”. Let us ssk the deaper question, ara

L1
they living in aint To this I would reply, "Hob peceassrily”.

1 would meintain that auch unions are not merriagesd, but yek
are not necsasarlly ainful. To vlew the situation aright,
it is helpful teo logk further afleld than Hestern soclety.

In Muslim aountries 1t la not uncommon Lo find » man l1ving

faithfully with two woman whom he cells his wives, The Chureh
a
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-.- or in the natural ordep is the

. highast form of Unlgn Getwesn
N &and & woman, other types of unlaen do not ne

cessarily
fall under condemnat lom,

34ve lnsofar as the food 1a ko ba
condemned for not being the beat,

If this 1ine of Argument be right, 1t follows that

the Chureh must maintain the Westepn Cathrnlic doctrine of

mArrisge as the unien of one man wi th ons womsn for their

Joint lives with no posalblity of thare being a sacend marringe
after a secular divores; but it almo follows that She Churak
should not necessarily condemn all ascond unlona as alnful,
though 1t cean never allow them to he econtractad as marrlsgas

in church, Esch case will call for its own considerstion,

There will be some cases which the Churah will be unable to
asuntenancd st all, There will he otheps whaps the Chureh
may with propriedby besatow a blessing.

I must, however, emphesises that I am advancing the
above arpument for the copnsideratlon of the Commiasion.
It 1a, a0 far as I am eware, entlrely apd only =y own,. It
goes scme way to mest thome Anpliocans who are doubtful about
the inflexibility of the Western Catholle attitude to which,
so far, the Church of England has sdhered (ind to which I

adhere). It does not secord with the sugprestion advanged

in MARRIAGE, DIVORCE AND THE CHURCE, which seema to me ko ba

inconsistent with tha "estern Cethollc position,

v

Tn conclusion I would raine one point which may turn

t in
out to be of practical importance, Unesss has Deen [l

of
somé Angllican quartars over the spparent willingnass

y anlly
Roman tribunels to grent a decree aof mullity very @

parchnlaria:llr in no

#
d that the parties war
o 1ate the true

on the g

i1 whather Foma

n Canon Law has anything

ka to ralse
should like N doatrine of aatappel,
5 i

Afing to the EO
corraspon IR Se sreclude

ny hia ©

himself
paraon Caly H .
1ying on & athe O
eve did notb exist.

whereby & gr ah#

or herself from T®

1ed others %o bell

affalra whish N®
metLar

has




e e e

& T =

suecinctly within the context of the pressnt inguiryy if
two persons cf scund mind solemnly entoer into vows corsm
ublieo, oan elther of them aftéerwards be hoard to advance
some form of paychologleal irmaturity as a pround for clai-

ming that the apparently valid ceremony wes in fact invalld?



