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MIXED MARRIAGES: STATUS QUAESTIONIS - CONFIDFNTTAL

INTRODUCTION

It has long been recognized that marriages between Roman Catholics and
members of other Christian Churches celebrated according to the disciplinc of
the Roman Catholic Church have been viewed with considerable disfavor by thosc
other Churches. Peforce the Roman Catholic Church officially entered into the
modern ccumenical moverent, this causcd no great concern in th¢ Church, It
was coanizant of its obligations towards its own Faithful and the children of the
Faithful. It recognized no particular obligation towards scparated Christians
in their deprecation of Roman Catholic practice, except to explain that practice
in all patience and charity,

When, however, th: Church developed s0 many new attitudes in thc great
sclf -examination of the Sccond Vatican Council, what had been largely a on¢ way
concern became a mutually rccognized tengion that demanded some new policies
on the part of the Roman Catholic Church., This was pointed out on the floor of
St. Feter's during the Council debate, and the Council Fathers decided to refer
th: question to the Fope in the cxpectation of speedier action.

V/hen the Decrce on Mixed Marriages was published, it did not mect the ex-
pectations of many. As a conscquence, the question has remained to this day as
a major obstacle in ecumenical convergence and it has becn consistently raised
in multi-lateral and bi-lateral dialogue.

It is not the purpose of this paper to offer a solution, but rather to sect the
stage, In it I shall endecavor to present the Catholic position with somc indica-
tions of how it evolved and is cvolving, Before doing so, it must be noted firstly
that the Roman Catholic Church has a rather complete and detailed c:mon?cal
legislation in relation to marriage in general and mixed mar¥iage i-n p:xrucul.n.r.
Of course church legislation has its roots in theol ogical and doctnn;l tc:\'chmgs.
Likewise, what is formulated is always partially determined by_thc historical :
gituation and pastoral conccrns which the Church is facing. This however, dcrcu
not necessarily imply any change in the truths itsell, Thcrc'f?re , church legis-
lation must be seen against the background from which it orxgxr_mtcd. 'I'.hz‘ t:'luint;
ment of the question of marriage is usually considered in relation to t'h;-. .? eo
Canon Law, which came into force on May 19, 1918, and the Sccond V nn‘\c.én
Council and the related decrec Matrimonii Sacramentum of x\ur.ch 18, 15606,
Thus, an indication of the evolution of Church legislation can'suxt:%F'l:' rclatcf:‘fo
the above-mentioned as gre-codc, code, and the dccrccw‘g____%%)s
tum. For the purposc of prescntation, the deliberations o'f tho oynono = wsulb—
held in 1967, may be kept scparate. or the sake of clarity, the following

jects will be trcated:

1. Impediments to marriage in general .

2. Impecdiment s of Mixed Religion and Dllsparxty ?f'Cul.t 7

3. Dispensations from Impediments of Nﬂn:.u':d Religion an
Disparity of Cult - and Fromiscs {cautiones)

4. The Form

5. The Episcopal Synod. 2
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L IMFEDIMENTS TO MARRIAGE IN GENERAL

The Code of Canon Law reiterates an ancient principle that "all can contract
marriage who arc not forbidden by law" (Canon 1035), Canon Law has always
maintained that all men have from naturc the right to marry, and are free to
¢xerceise ituntil the contrary be proven. It indidates that this right, however,
is not absolute, nor absolutely free in its exercise, For marriages since cstab-
lished for the good of the race as well as for the good of the individual, must be
under the control of the social authority., Since regarded as a contract, it, like
any othoer contract, should be subject  to certain regulations which may render
it unlawful or invalid, Cbstaclesto a valid or lawful marriage are called impced-
iments.

In relation td impediment 5, the Code of Canon Law determines in part as
follows:

"Canon 1036 §] A prohibitive impediment contains a grave probibition
to contract marriage; but, if contracted, the marriage
is not invalid.

§2 A diriment impediment both gravely forbids a marriage
and prevents it from being contracted validly.

§3 FEven when the impediment exists only on one side it
renders marriage illicit or invalid, "

A probhibitive (or impedient) impediment makes marriage gravely unlawful
but not invalid; a diriment impediment makes the contract not only unlawful but
null and void.

Impediments and defects in consent arise

i) from the divine law whether natural or positive such as: impotence,
substantial error, previous bond of marriagc;

{i) from the ecclesiastical law come most of the impediments, for ex-

ample, affinity, Sacred Orders, solemn vow, ctc. ;

iii) the civil law in the casc of infidels may hinder a marriage,

Impediments and defects in consent springing fror.n .thc‘natur::ll. l:xwt c;:niivmc
positive law cannot be dispensed from . g. consanguinity in r.hc. ;re:ns -ntL
(ather and daughter), subsantial error, entirc lack of mntnmoln-‘xa consent,

(cf. Ayrinhac, Marriage Legislation in the New Code of Canon
Brothers, Third Revised Edition, (pp. 53-54)

aw, Benziger
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A, Under the pre-Code legislation impediments were divided into 1) that re-
garding form, ii) thosc affecting consent, and iii) impediments by reason of
person, such as consanguinity, age, etc,.

B, In the Codc an impediment in the strict sense is always used to designate
lack of capability in the person - inhabilitas personae, ¢, gaffinity, disparity of
worship, etc,, Error, force and fear are not impediments, but defects of
consent; if Catholics fail to marry before the competent pricst, the marriage is
null for the lack of form. In the Code of Canon Law, there are three prohibitive
impediments namely, vow, legal relationship where it is an impediment by
civil law; and mixed religion.

The diriment impediments of the Code are thirteen in number: age, impo-
tence, previous and existing marriage, disparity of worship, sacred orders,
solemn vows, abduction, crime, consanguinity, affinity, public decency, spir-
itual relationship, legal relationship.

C. The Decree, Matrimonii Sacramentum did not deal with the establishment
or reduction of impediments. This is quite logical since such is the work of the
Commission for the Revision of the Code of Canon Law,

IL IMFEDIMENTS OF MIXED RELIGION AND DISFARITY OF CULT

A) MIXED RFLIGION

a) The pre-Code history concerning the impediment of mixed religion can
be summarized in the following manner:

"From the days of St. John and St. Faul, who forbade asesociation
with heretics (2 John 10, 11; 1 Cor. v. 11; Tit. iii 10), the Chur_ch
has always forbidden mixed marriages. The first Cour.ucil of wtfxch
we possess the disciplinary decrces (Elvira, 300) forbids marriage
with heretics unless they are willing to enter the Church. Similar
enactments are found in the Councils of Laodicea (343-381, c.10,31);
Hippo (393, ¢. 16), and others. In the Council in M"» mar-
riages with heretics are pronounced null, but that law was ncvcr‘ [
universally received in the West. In"the Middle Ages therc were fcw
heretics, and they werce dealt with so severely that the quesnol:; —OH -
mixed marriages was seldom raised (Boniface VI, cap. l‘t_. - b:;;']
ret, v. 2, in Scxt.; Council of Fosen, 1309, c. 8; Synod ?f “fes: : -no-.
With the R:formation it became more practical. In the sixteent ;u
tury many Councils and synods in various p.;n-ts‘ of Furope r.cjw;'] tm:
ancient prohibitions. Fopes condemn marriages with hg;'cn:;ct Sy
strongest terms, particularly Urban VIII, C'Icm-.-nt XI, Bene »
Pius IX, and Leo XIII", (Ayrinhac, opus cit, p. 99

awpd A
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iv.ixed marriages were considered as forbidden also oy th divine law
as long as danger to faith and morakof the Catholic or off zpring remaincd
sroximate or grave. The chief reasons against mixed marriage were
given as: There is always some danger to the faith and morals of the
Catholic party; they lead to religious indifferentism; mixed marriages do
not promote perfect harmony when the couple do not see eye to eye on
questions of belief, education, ways of living; problems arise in relation
to children, their religious education and practice of religion; since the

parties confect a2 sacrament, there is possibility of lack of proper prep-
aration for it, c¢tc..

b) The Code statcs as follows in Canon 1060 in relation to the impediment
of mixed religion:

"The Church most severely forbids everywhere marriages between
two baptized persons one of whom is a Catholic, the other a member
of a heretical or schismatic sect; if there is danger of loss of faith
for the Catholic spouse and the offspring, the marriage is forbidden
also by divinc law"

As noted this is a prohibitive, not a diriment impediment,
B) DISF ARITY CF CULT

a) The pre-Code history of this impediment may be stated bricfly as
follows:

"In the first centuries of the Church, marriages of the faithful with
infidels werc forbidden in very much the same terms as marriages
with h ‘retics, They were unlawful, but generally valid. Some early
Spanish or Gallic Councils scem to declarc them null.' but these were
particular laws and did not receive universal rccognihon.. Thcn? was
a tendency, however, to makc a difference between marr:age.s with
heretics and marriages with infidels; and the custom of treating the
latter as invalid spread gradually, particularly fx;gm the scventh
century onward, It had become universal and obtamcc? forc:.: o!: com-
mon law towards the twelfth céntury, if not much c:xgher .(Dxcuor?n:n-
re de Théologic Catholique, 'Disparité de culte'". .‘n'hcn'm the gix=
tcenth century the question was asked whether the impediment :nas ::a
force, even in those missions, like China and Japan, Iwhcrc th.\ cus
tom had never been reccived, the Holy Sec answered in the affirm-

ative.

The law of the Church or custom sinc¢ the twcmh canury r::ud:i-zcd
null a marriage contracted by a baptized person with o.n:.nczt : ?i.heth\f
unless a dispensation had been obtained. It .madc no dif g.r\.n ;rmsnm
the Baptism had been reccived in the Catholic Church or in 2 C

.,./5




scet, it was "inter personam baptizatam ct alteram

non baptizatam", Many marriages were null because of this
impediment, and Chancery officials spent much time on determining
whether it existed in the many cascs coming to their attention. The
basic rcason for the impediment is the fact that the partics are in-
capablc of receiving the sacrament of marriage, Morcover, the
lack of Christian faith with consequent danger to the faith and morals

of the Christian consort would constitutc 3 serious objcction 1o such

unions'.  (Ayrinhac, opus cit, p. 137)

b} In relation to Disparity of Worship, the law of the Code reads:

1070 #1" "A marriage is null when contracted by a non-baptized
person with one baptized in the Catholic Church or converted to it
from heresy or schism"

C) MATRIMONI SACRAMENTUM AND THE IMY EDIMENTS OF MIXED
RELIGION AND DISF ARITY OF CULT

The following excerpts from the explanatory part of the decree are
pertinent:

"The Church considers it a most_grave dutyto safceguardand pre-
serve thegift of faith both for the spouses and the offsprings, Ire-
cisely for this reason it tries in every way to see that Catholics be
joined in marriage only with Catholics,”

"All sacred pastors have the task of instructing the faithful on the
religious importance and cxcellence of this sacrament. They must
warn them of the difficulties and dangers inhcrent in marriage bet-
ween a Catholic and a non-Catholic Christian and for even greater
reasons of marriage with a non-Christian, With cvery opportunc
means let them study how to insure that young pcople contract mar-
riage with Catholics. "

"Nevertheless one cannot deny that the characteristic 'condftions?f
our time have rapidly brought about radical tr_:msform.xhons t:n ‘so.c‘ml
and family life, making it morce difficult than in the p'?st to observe
the canonical discipline regarding mixed marriages.

i > ts bet ween Catholics
- circumstances now are contrac .
lind o the ways of life and the

and non-Catholics are much more t’requent,. S

_ g A

gimilarity of habits arc closer, thus there is more c:xsh ¥ S -—
M Sy . > o) e r e,

fricndship between them for which, as cxp;ru'.'nC(. teaches,

more frequent occasions of mixed marriages.

vas 16
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"Acc.or dingly tahe pastoral concern of the Church, today morethan
ever, is that the sanctity of marriage, in conformity with Catholic
teaching, and that the faith of the Catholic spouse, even in mixed

marriages, be safeguarded and that the Catholic education of the

children be assured with the greatest possible diligence and cffica-
ciousness. "

""This pastoral duty is all the more necessary because, as it is
known, there are current among non-Catholics opinions differing
from Catholic teaching both concerning the ¢ssence of marriage and
its qualitics, especially regarding that of its indissolubility, and a3

a conscquence, the matter of divorce and new marriages after civil
divorce. "

"Herefore the Church considers it her duty to forcarm her faith-
ful, so that they may not run dangers regarding the {aith and suffer
harm both of a spiritual and material nature. Let, thercfore, great
care be taken in instructing those who intend to contract marriage
on the nature, the qualities and obligations implicit in marriage it-
self, and of the dangers to be avoided,"

"Moreover the line of conduct cannot be disregardcd in this res-
pect which Catholics must follow with the brethren who are scparated
from the Catholic Church, such as was laid down in the Second Va-
tican Ecumenical Council in the Decree on Fcumenism,"

\ "This new discipline suggests that the rigor of the prescat legis=

| | lation be mitigated regarding mixed marriages, certainly nof as

k regards divine law, but in regard to certain norms of cc.t‘:lesnst:cal
law by which the separated brethren often feel offended,

III. DISF ENSATIONS FROM IMF EDIMENTS OF MIXED RELIGION

AND DISEARITY OF CULT - AND F ROMISES (CAUTICNES)

A) PRE-CODE AP § 3% =
While the early councils did establish laws forbidding mixed mar

riagcs, theymade no rovision for dispensations. T.he or;l}( ;\;::i::ion-
accepted as sufficient to ward off danger of perversion of fa vc;sion
version of the non-Catholic, Later, the promis¢ of futur~ con Ll
was somctimes accepted as a sufficient surety. ?‘hcrc _ar::he,v:gddle e
instances when the Church permitted mixed mar.nagcs in : e S
without a definite promisc of conversion, Thus in tth;af :fi:’: p:-inccss
tury when the pagan King Edwin wished to marry tBhe 1 ;2': A
Ethelburga, Fopec Boniface V at first protested. \;: a v e
the marriage on the King's promise that he would allow

500,7



her retinuc to practice their religion and that he would become a Catholic
himself if upon examination he deemed the Catholie religion to be holy and

worthy o.f God, This is the first appearance of anything that resembles
our cautiones. Until the eighteenth century, however, such permissions
were 8o isolated that no real practice evolved concerning cautiones,

For the missions, the Church began to grant facultics to dispense from
the impediment of disparity of cult in the second half of the sixteenth cen-
tury. Fapal dispensations from the impediment of mixed religion were
first given in the seventeenth century and then only in favor of marriages
which involved a public good of interest to the Church, that is, in the case
of the marriages of nobility and heads of state, Cautiones were required
cven in these rare cases; sometimes as many as thirty-eight different
peints had to be agreed on. Then, in the eighteenth century, the Church
began to dispense, after receiving cautiones, even for the mixed mar-
riages of common people. During the nineteenth century and the early
part of this century, the Holy Sce (especially through the Holy Office) has
issucd many decrees about dispensations and cautiones so as gradually to
bring about a uniform discipline.

Even in this short historical summary it should be noted that during the
sixteenth and seventcenth centuries canonists taught that the impediments
of mixed religion could be lifted not only by papal dispensation but also. by
contrary custom, A custom whereby Catholics contracted marriage with
Frotestants without dispensation was a fact in Germany, Foland, and parts
of France. Sometimes priests officiated with episcopal approval even .
when there were agreements to raisc the boys in the fathcr'? recligion and
the girls in the mother's religion. At the timc, canonists dlsngrcc'd about
the precise legal implication of the silence of the Holy Sce about this cus-
tom. But all agrecd that it was a matter of tolerating ti'mc lesser of sz]oﬂ)
ovils. (cf. "The Mixed Marriage Promisecs" - The Jurist, 1965, pp, 92-103

B) CODE
The following regulations are given:

CANON 1061. N.1 The Church docs not dispense from the impediment
of mixed rcligion, unless:

1. There be just and weighty reasons;

2.  The non-Catholic party guarantecs to.rcmov.': t}:;d
danger of perversion from the Catholic party, ¢

both promise to baptize and educate all their
: s ithe
children in the Catholic faithi Lo
3 There be a moral certainty that the promiscs will be
kept. 5 e
N. 2 The promises must, 23 2 rulc,
writing. I8

demanded in




CANON 1062,

CANON 1063,

CANON 1064,

The Catholic consort is bound prudently to procura the
conversion of the non-Catholic party,

N.1l. Even when a dispensation from the impediment of
mixed religion has been given by the Church, the parties
€an not, cither before or after their marriage before the
Church, go, whether in person or by proxy, to 2 non-
Catholic minister in the exercise of his office, for the
purpose of giving or renewing the matrimonial consent.

N. 2. If the pastor knows for certain that the partics are
about to violate this law, or have violated it, he shallnot
assist at their marriage, except for very weighty reasons
all danger of scandal being removed and the Ordinary
having been consulted.

N, 3. It is not, however, forbidden for the parties to
present themscelves before 2 non-Catholic minister
acting as a civil magistrate, when the civil law requires
it, solely to comply with a civil formality and for the
sake of civil effects.

Ordinaries and other pastors of souls shall:

1. Decterthe faithful from contracting mixed marriages
as much as they can;

2. If they cannot prevent them, they shall take the
Jreatest possible care that such marriages are
celebrated according to the laws of God and the
Church; |

3.  After such a marriage has been contracted, eithor

in their own territory or outside of it, they shall

watch over the faithful fulfillment of the promisecs
made; ;

In assisting at such marriages they shall foliow the

regulations of Can, 1102, (re form, etc.)

Canon 1071 - declares that what is prescribed in these Canons for

mixed marriages must be applied also whe

3 3 3 . e
n there is an impediment ©1

disparity of cult.

In 1932 the Holy Office declared that dispensatio

ns without cautiones

are invalid even in danger of death.
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The Holy Office in the 1938 declaration for Japan, has admitted that
there can be a danger of demanding more than the divine law requires,
""W/hat has been said may and should be stated as a general principle as
follows: if the parties, whether th:y be Catholics or cathechumens, on
their part seriously do what they can to sccure the baptism and Catholic
education of all the children; if they are in no way the cause (ncither
positive nor negative, mediate or immmediate) that Catholic education is
in spite of them doubtful or impossible; if moreover they have no choice
of another marriage which would be free from this uncertainty or impos-
sibility, so that, to avoid this harm to their children they would have to
remain unmarried (which not infrequently would entail notable danger to
their eternal salvation) -- in these circumstances the parties are not to
be restrained from a particular marriage, nor are they to be denied the
sacraments or thoe necessary dispensations from matrimonial impedi-
rcnts. For the law of God by which parents are bound to the Catholic
cducation of all their children, docs not intend to bind them to what is
impossible. And if they sincerely do what they can they are not the causc
of their children's privation of baptism and Catholic education,,,. And
even though by begetting children they are said to cooperate in some way
to their non-Catholic education, if this be cooperation at all, it is no
more than material cooperation, for the placing of which they have inthis
case a very grave justifying reason, ngmww to
marriage and to its natural use. (Bouscaren, Canon Law Digest, Vol &,
pp. 284-285)."

So too the 1949 provisions for Catholics in Communist China show
2 similar consideration regarding the cautiones (cf. Bouscaren, Canon

Law Digest, Vol, 3, pp. 403-410).

MATRIMONII SACRAMENTUM

i i i A ; Lo
et there be always borne in mind that it is 1l:vays nccessary
keep away from the Catholic spouse the danger to his faith .:md t.hnté)ne
must diligently providc for the Catholic education of offspring. (cf, Can.

1060)

Let the local Crdinary or the pastor of the C:-.tholic pa.-r:g t::;:-(;iz“c
to inculcate in grave terms the obli ation to provide for the Catholic

r 2 . 3 {
Baptism and Catholic education of the offspring, For the fulfnln;;r;: )
this obligation a guarantce will be asked for by mcans of an expliciz

i ans of
promisc on the part of the Catholic spouse,
the cautions.

that is to say, by m¢

ar terms must

. . g but in cl¢
The non-Catholic party, with du: delicacy, bu { Matrimony

be informed of the Catholic teaching regarding the dignity ©
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and ecspecially regarding its principal qualities, which are unity and in-

dissolubility, He or she must be informed of the Catholic party's grave
obligations to safeguard, preserve, and profess his faith and to have the
offspring which will be born, baptized and educated in the faith.

And so that this obligation may be guaranteed, the non-Catholic spouse
should also be invited to promise openly and sincerely that he will not
create any obstacle in the fulfilment of that duty. If then the non-Catholic
party thinks he may not formulate this promise without violating his con-
science the Ordinary must refer the case with all its particulars to the
Holy Sece.

Although under ordinary conditions these promises must be made in
writing, it is, however, within the power of the Ordinary - e¢ither by means
of rules of a general character or in each individual case - to cstablish
that these promises of the Catholic party and of the non-Catholic party or
of both be given in writing or not, 28 well as to determine how meantion of
it is to be inserted into the matrimonial documents .

Local Crdinaries and pastors should be attentively vigilant that
families rcsulting from mixed marriages lead 2 holy life in conformity
with the promises made, especially as regards the Catholic instruction
and education of the offspring.”

iv. THE FORM OF MARRIAGE

A) PRE-CODE

The primitive tradition of the Christian Church regarding the cele-
bration of marriage is made clear by Ignatius of Antioch: "It is fitting
that those who enter in marriage should form that union with the approval
of the bishop, that the marriage should bc 2ccording to the Lord and not
according to the desires of the flesh." (Ep. ad Polycarpum n. ¥; _.cfr.
Father Cahill, "Change the marriage Law?", the Homiletic and z::-.stoml
Review, November, 1963, p. 115). Likewise Tertullian wrotc: "From
the beginning of Christian gociety the marriage of its members was
looked upon as a public religious act, subject to cccle'sias‘t ical cothr‘ol
(Tertullian, De Monog. c.11, De. Fudi., ¢.4, cfr. Marriage Leg_ls.s-
tion in the New Code of Canon Law by H. A. Ayrinhac (1949) p. 23<).

Father Cahill (loc. cit, p.116) indicates that Tertullian also states

that those who marry without approval of the Church arc separated is
fornicators or adulterers (De Fudicitia, ¢.4), 2nd adds ‘}??‘t T:{m;h::_
thereby implics that the approval requirement had two principa’ o J;r-
jves: to determine that the parties were not bound by i previous m

i d not be adulterous)
iag arriage they contemplated woul us),
Hiage o raine tha ; - pediment OF defect of

and to determine that they suffered from no im

x i S e fornication
consent which would make their marriage 3 mere fornicaion o
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Although his wording is strong, there is no other proof that the de=
nunciations of Tertullian against clandestine marriages indicated that in
his time these marriages were invalid, However, it cannot be doubted
that they were strictly forbidden {cfr, Ayrinhac, opus cit, p,235) "That
prohibition was frequently renewed by provincial Councils particularly
after the cight century” (Ayrinhac opus cit. p, 235),

An additional measure, first made in local councils and enacted for
the whole Latin Church in 1215 at the Fourth Lateran Council, commanded
that 11l prospective marriages be publicly announced, This bans require-
ment was put in the care of the local bishops and pastors, a recognition
that it was they who were already charged with approving the marriages
of their diocesans and parishioners. The Fourth Lateran Council, by the
sanction of suspcnsion against any priest who celebrated a marriage not
properly proclaimed, sought not only to coerce pastors and prelates to
attend to the banns, but also to prevent the people from having their mar-
riages celebrated without due publication and approval {cfr. Cahill loc.
cit, p. 116).

The law of the Fourth Lateran Council was also disobeyed, and mar-
riagcs continucd to be contracted secretly. The difficulty was that many
clandestine unions could not be proved by accepted methods, In the in-
ternal forum they constituted valid marriages because consent had in
fact been exchanged. In the external forum the presumption was that they
were null and void if proof could not be had in their favour. Thus, legit-
imately married partners could separate and enter another contraf:t wh.ich,
although null, was to be held valid in the external forurz.\. Others lived in
concubinage under the cover of a supposed occult marriagc. To remedy
those cvils some Councils decided to prescribe a certain l:orm of mar-
riage demanding among other things that it be cclubratcd_ in the pr._-scnicc
of the pastor and of several witnesscs. But that legislation was l‘oc:xl. : ;
character and, morcover, it could be disregarded ?1” and remain wnt};»;xl
effect unless some sanction were added to it. (Ayrinhac, opus cit.l' P~
None of these Councils, including the Fourth Lateran, mad-f m:xn;:;g..- in
facie ecclesiae, the prescnce of witnesscs, or the declaration of banns

obligation obligatory under the pain of nullit‘ A (cfr.‘ Rcv(;‘ John |C().2]Barm
The Tridentine Form of Marriage, The Jurist, April 1960, p. .

the Council of Trent 1s 2 landmark in t(]l\n"h'x(zl;-
tory of marriage; ''For the first time the Church rf-ndcx’-cﬁ ‘::R::’m\;;):\m
any marriage contracted without the pré'!Schc of the t)':;‘ls T]rid.;-min.;

or three witnesses, ' (cf. Barry loc. cit., P 163_). o :“ g
Fathers legislated the basis of our present c:u.wmc? :: m:t Sl
opinion, the best way to offset a number of 4..'V|19 ..:rm.x.lr;:s 2 b;. N
contemporary civil law situations, a1l of which, 1t 8¢¢ £

ther Catholicor
to a basic causc: clandestinity.  All baptized poersons, ;wh;,th(ncr[ thr;o ‘o-
non-Catholic, came within in e sCOC]:M‘ = 'thcl IE:‘::::\U::( ‘I'xl“:':im:d for the
g .gent Canonica Jaiae
Connor' So J-. ”")hould ﬂ\C Fr\'S\- 1965' P. 67}0

Validity of Marriage'', The Jurist, January

The Tametsi decree of
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The measurc of Tametsi was a radical one and was met at first by
strong opposition, Somc considered it as dangerous novelty, calculated
to multiply illegitimate unions by curtailing the liberty of marriage.
Cthers objectod on doctrinal grounds, as this secemed to be changing the
substance of the sacrament. The great majority of the Fathers of the
Council, however, were in favour of the reform, and the decree Tametsi
was published, (cf, Ayrinhac, opus cit. pp. 235-236).

The decree Tameaetsi was not of obligation unless it was promulgated
in the parish of the partics. Lack of promulgation was especially found
in countrics predominantly non-Catholic; such as large sections of Europe
as well as of America, Moreover it was not always promulgated even in
parishes or areas totally or predominantly Catholic (c¢f, O'Connor, loc.
cit. p. 67).

Furthermore, notwithstanding promulgation where it had taken place,
the declaration of Pope Benedict XIV, Matrimonia.quae in locis of, 4
November, 1741, relaxed the Tridentine law by exempting heretics from
the canonical form when they married among themselves or with Cath-
olics, This provision was first made for Belgium and Holland, and later
extended to other countries by a number of subscquent decrecs, the best
known being the constitution of Provida of 18 January, 1906, (cf, Barry,
loe., c¢it., p. 163),

The Ne Temere Decree issued on 2 August 1907, and effective 19
April 1908, applied the Tridentine law on canonical form univcx:sallz to
marriages involving Catholics and also did away with all exceptions pro=
vided by earlier grants, including that of 1859,

Even the universality of the Ne Temere gave way in Gcrr{\anx af:d
Holland, when its provisions, in virtue of apostolic disp_cnaatxon? did not
apply in the case of mixed marriages. (Germany:S. C, of Council, 1 Feb,
1908: Fontes C. L C. n, 4344 ad IV, , Holland: S. C. of Sacraments, :‘!'7
Feb, 1909; cf, D¢ Forma Canonica in Matrimoniis Mixtae Religionis”,
FPeriodica de Re Morali, Canonica, Liturgica, 1963 p. 328, cf. C'Connor,
loc, cit. p. 68)

B) CODE

CANON 1094, Only those marriages arc valid which- are c'.mtx-:xct.cdt
before the paris priest or the Jocal Ordinary or a pries
delegated by either of them and at lc;nst two wignesaes, in
accordance with the rules laid down 1n thc' canons th:;t
follow and cxcepting the cascs mentioned in Can, 1098,

1099.

CANON 1098, gives special cases where a pricst is not
danger of death or in urgent cascs,

availablc in

.0./13




=13 «

CANON 1099, §1. The above law regarding form is binding:

(5 2
1, On all persons baptized in the Catholic Church, and
on t‘hosc who have been converted to it from heresy or
schism, even if either the latter or the former have fal-

len away afterwards, whenever they contract marriage
among themsclves;

o N

2. Those laws arc binding also on the above-mentioned
persons, if they contract marriage with non=Catholics,
baptized or unbaptized, even when a dispensation has

been obtained from the impediment of mixed religion or
disparity of worship;

3.2 Orientals arc bound to the prescribed form when
they contract with Latins who are subject to this form.

§2. Without prejudice to the rule laid down in 81, n, 1,
non-Catholics, whether baptized or unbaptized, who
contract among themselves are nowhere bound to obscrve
the Catholic form of marriage; likewise those born of
non-Catholics, who although baptized in the Catholic
Church, grew up from infancy in heresy, or schism, or
infidelity, or without any religion, if they contract mar-
riage with non-Catholics.

It is to be noted of course, that laws regarding form could bind for li-
ceity or lawfulness only rather than for validity. However, the latter
applics regarding the form in all circumstances. In relation to the
liturgical celebration of mixed marriages, Canon 1102 82 reads: "All
sacred rites are forbidden; if however, from this prohibition greater
evils were likely to result, the ordinary might permit some of the usual
ecclesiastical ceremonics, always to the exclusion of Mass" Canon1109
83 also indicates: '""Marriages between Catholic and non-Catholic parties
are to be celebrated outside of the Church (building); if, however, the
ordinary judged prudently that greater evils would follow from thc.ob-
scrvance of this rule, it is M——W‘Mi :
without, however, the prescriptivn of Canon 1102, §2, ceasing to bind.

C) MATRIMONII SACRAMENTUM

In rclation to the canonical form and the liturgical rite the following
are prescribed:

"In the celebration of mixed marriages, the canonic.ffl I.orm m“lStd
be observed according to the norm of Canon 1094. .‘I‘}}xs is rcqufnj
for the very validity of the marriage. It }?owevcr‘ dx(f:cumctsh :.ul';:lu,
the Ordinary must refer the case with all its particulars to the y
See. 14
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In regard to the liturgical form as an exception to Canon 1102,
numbers 1 and 2, and Canon 1109, number 3, there is conceded to
local Ordinarics the faculty of permitting the cclebration of mixed

marriages using the: sacred rites with the usual blessing and dis-
course,

There must be avoided absolutely any celebration in the prescnce
of 2 Catholic pricst and a non-Catholic minister in the simultancous
excrcise of their respective rites, Howcver, it is not prohibited
that, the rcligious ceremony having ended, the non-Catholic minister
addresses some words of good wishes and exhortation, and that
prayers may be recited in common with non-Catholics. ‘/hat is
referred to above may be done with the consent of the local Ordinary
and with duc precautions to avoid the danger of scandal",

V. SYNCD OF BISHOI S - OCTOBER 1567

A) DUESTICONS DISCUSSED AND R ESULTS OF VOTING

The Synod treated "Certain Tucstions conceming Mixed Marriages'.
In the official text, the topics were presented in the form of cight ques-
tions, and cach question was followed by a scries of argumecnts pro and
con. The members of the Synod spoke on one or several of the questions,
indicating their experiences, their point of view and their recommenda-
tions. The first two questions pertained to terminology; the third to
moral certainty in relation to pre nuptial promises; the fourth t.o reten-
tion or suppression of the canonical impediment; the fifth and sixth to the
obligation of the canonical form; the seventh to the liturgical ceremony;
and the last to pastoral care of mixed marriages.

The questions asked and the results of the votes are these:!

1. Whether the terminology now in use (mixed marriage, impediment ,
of mixed religion, impediment of disparity of worship) should b¢ retained?

Placet: 116 Non Placet 64 Ilacet jomas - Null {abst. ) 7
2. Whether it is opportune to introduce new terminology, ..?g. "inter=
confessional marriage", 'unequal marriage'’, or some other
Placet: 29 Non Placet: 110 Flacet jom. 41 Null{abst. }: 7
nt for

3. Whether for dispensation from the impediment it is sufficie
i al certainty:
competent authority to have mor
(a) that the Catholic party 13 cxposed to no danger of
and is ready to do everything in his power to assurc
baptism and education of the children;

Placet j. m. 142 Null(abst.): 2

.- e

losing the {aith
the catholic

Placet: 137 Non Placit_: 6
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(b) that the non-Catholic party is aware of the obligation in conscience
of the other spouse and at least does not exclude the catholic baptism
and cducation of the offspring?

Flacct: 92 Non Placet: 13 Flacet j.m, : 72 Null{abst, }: 10

4, VWhether the canonical impediment should be suppressed?

Ilacet: 28 Non Placet: 128 Placet jom, 129 Null{abst,): 2

5. VWhether the canonical form can be eliminated in such a way as to have
the following norm: catholics, who for the validity of their marriages arc
obliged to the form when they contract among themselves, arc held to it
only for lawfulness if they marry non~Catholics?

Placet: 33 Non Flacet: 125 Flacet j. m. :23 Null{abst, ):1

6. Vhether, retaining the canonical form for the validity of marriage,
local Ordinaries should be empowered to dispensc from it in particular
cascs, according to their own conscience and prudence, in such a way that
the usc of this right would no longer be reserved to the Holy Sce?

Placet: 105 Non Placet: 13 *} Flacet jom, GEJ Null(abst. ):1

7. Since mixed marriage, like any other marriage, can be cclebrated
at Mass, or with a special ceremony outside Mass, should not pastors of
souls, with all due regard for the freedom of the contracting partics, be
concerned with recommending one or other of these liturgical forms ac-
cording to the spiritual background of the parties?

Placet: 153 Non Placet: 5 Flacect j. me ¢ 27 Null (abst. ): 2

8. Wheth:r we should not increase our pastoral care in conncction with
mixed marriages, not only in previous catechetical instruction of the
contracting partics, but likewise through special assistance on the part
of pastors, for familics which have arisen from mixed marriages?

Placet: 171 Non Ilacet: - _Placet j.m,:16 Nullfabst. )i

B) TRENDS AND F OSSIBILITIES

Naturally, it is not known what action may be taken on the ?cc?r:;n
mendations of the Synod, Thus, togivec an opinion, onée may Q“"’st‘ -'d 2
the official report of a Canadian Bishop who participatcd in FE e
an indication of future trends and possibilitica: Mixcd Marriages.

“Judging from the voting that took placc at the end of the discus=

gion, one may prophesy as follows:
s 116




C)

16 =

The Canonical form will be retained for the validity of a marriage.
However, Ordinaries will have the power to dispensc {from this law
in individual cascs. The conditions for granting such dispcensations
will be determined by the National Confercences in order to assurc
uniformity within a country.

Th: Catholic party to a mixed marriage will be required to statc
that he will do his best to raise the children as Catholics, This
statement will be made after he has discussed with the non=Catholic
party this obligation'',

Some discussion arose over question four which did not distinguish
between the impediments of Mixed Religion and Disparity of Cult in rela-
tion to the question of suppression, Although the form of marriage and
the promiscs concerning children have been foremost in the minds of
many, the matter of impediments has also been given attention, For
example among thosc who voted Flacet Juxta Modum to this proposition
were the Canadian Bishops, who had submitted proposals calling for the
reduction of the impediment of disparity of cult from diriment to pro-
hibitive and asking for the impediment of mixed religion to be dropped
altogether,

SOME ASF ECTS OF THE QUESTION CONSIDERED BY THE SYNCD

It is clear from the "RELATIO" introducing the discussions, the
discussions which took place at the Synod, and the press conferences
that the subject of mixed marriages was not considered as a purcly
juridical one. On the¢ contrary, it had profound, biblical, ¢cumenical,
theological, and pastoral connotations, as well as the canonical aspcects
and respect for the teaching on religious liberty. This is scen in the
following quotation from the "RELATIO™:

At the present time, Catholics almost everywhere live in the
midst of non-Catholics, and in not a fow areas they arc ina decided
minority with respect to the entire population. This puts them at
times in the practical nccessity of contracting marriage witlla non-
Catholics, baptized or not, since the right to contract marriage i3
one of man's most primordial natural rights.

Besides, the recent declaration of the S.cond Vatican Council has
confirmed the Church's insistcnce on the dignity of the h\m.\:m person,
and his consequent right to worship God according to the dictates of
his own conscience. Likewisc, the laudable movement towards the
"restoration of unity' among Christians has sought to place gtcn.tt:‘l'
emphasis on the things which unite Christians, than on those whic
divide them, Hence the pastoral problem can be formulated as .{ol-
lows: How can we reconcile on the onge hand the abgolutcly binding

l..llT
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obligation to safeguard the Faith of the Catholic party and to assurc
the Catholic upbringing of the children, and at the same time respect

the right to contract marriage in specific social, psychological and
ecumenical circumstances'',

Therefore, it is fitting to make some brief references to arguments
based on these various aspects,

From the scriptural viewpoint, Old Testament texts were mentioned to
indicate that the Christian Church like Isralll always had a concern for the
integrity of its belief, Similarly, in New Testament texts, such as 1 Cor.
7, 12-16, the samc principle is indicated, as well as indissolubility
(Matth, 19. 3-8, Mark, 10, 2-12, and the doctrine of sacramentality and
ccclesialogical aspect of marriage, (Ephesians 5, 22-23). The Christian
Churches agree that marriage is a vital matter for humanity and the
Church, and not a private affair. No Church can be indifferent to the
problem of marriage,

From the theological view point, in Catholic doctrine marriage is a sac-
rament, a gift of God's grace. It is necessary that there be present o
valid baptism, reciprocal love and intention of perpetual fidelity, Thus

a rcligious ceremony helps emphasize these, and should be insisted upon.
The Church and every Christian has the mission from Christ to bring the
light of the Gospel to men, The proximity of the relationship of the parent
makes this mission a clearer and stronger duty, which can not be dis-
pensed with, There may be added 2 detailed explanation of this aspect
given by an author:

"This is the core of the difficulty: the objective right and duty of
the Catholic parent appear to be in full conflict with the rigat and c?uty
in conscience of the non=-Cathslic parent. The child stands abmt in
the center of the conflict, exposcd to the danger of suffcring scerious
harm from the conflicting positions of the parents.

We should exclude all solutions that do not scrvc‘thc chxk}'s wcl-.
farc, If the child is not given any Christian cducation, for H"Stznc(c'u
both parcnts fail in their duty, The child should not be dcprwg,: l.o ':
the benecfits of Christian religion, Again, if the chxld-getfx 2 g;.‘xT~,'r3.
"Christian education' without reference to any den:)r.nm:rt.lon,. ‘ ‘L\ 1:nd
deprived of an esscntial clemoent of Chris'tiaxnty, wmch. is to J:lx:m e
worship in a community, No guch privation should be impose

child,
A tempting solution, if there are several children in the family,

a e ST Y < b‘.) 'S
might be to divide them into two religious groupw. = & ;;t'h t.hm)th’vr.
following the religion of the father, and the girle-that of:>He

-o-/ls




But th¢ solution is a deceptive one: it has all the appearances of juse
tice, but in reality perpctuates the division of Christians, It reflects
a ¢old, calculating spirit; it is the least ccumenical of all solutions,

There remains only one solution: all children should be educated
in the same religion. But in which one?" (AMERICA, Scpt 9,1967)

From the canonical viewpoint, the primacy must be given to theological
rather than legal considerations, Juridical formatitics can obscure theo-
logical realities. Yet, her laws are to be the mark of the maternal
solicitude of the Church for her children. Man needs help of specific
legal directives to counterbalance the basic weakness of human nature,
The Church has the duty and obligation to legislate in matters pertaining
to the sacraments, There is the great nccessity to express the sacred-
ness of marriage in the face of the growing trend towards sccularization
and d&Christianization by retaining Church celebration of marriage.

From the pastoral aspect, it was asserted that the canonical regulations
insure the freedom of the parties, the opportunity to instruct the couple,
prevents hasty marriages, but it occasions scandal also when civilly
married and divorced persons marry in the Church, It causcs hardships
for other Christians undoubtedly. It is very difficult to obtain a noew dis-
cipline which will be satisfactory everywhere, since the interventions of
the Bishops indicate the great differences in circumstances and pastoral
needs in different countries. It is noted that many marry outside the
Church and are lost to Church and often to any religious affiliation.

From the ecumenical vicwpoint, there was a concern that th: non-C:ath-
olic party should not be asked anything which might run co.untcr to his
conscience. It was acknowledged that Christians do not like to.be_ trcated
# the same as non-Christians in the Church's laws. Cther Christians
look for a reciprocity in marriage matters and aften make rcscr:at;or;?
that the pre-nuptial promises should be asked cqfnally of a.ll‘ non=Cat a :‘ct
persons both Christians and non-Christians, It is interesting tz; no;.\ tln
the English language press release ~f the Press Conference of Cardina
Jaeger reads in part as follows:

"It is often said that the whole question of rr}ixcd marriages f\a:s y
run into a dead end, But no one can repeat this aftcrlth‘et?'ce:;\glcm
this Synod, Dectermined efforts are being made to s: ve »,:zil:m >
involved. It is an over-simplification to st.-}tc that the que
mixed marriages is the acid test of ecumenism.

Any solution of this thorny problcm.callf for l‘;nth:pu;‘:m: s:;::n
dialogue, in which the interested parties give '1 ! l«:*,u;;dy,.m“de
what it may. It is absurd to expect to 'h::ve fh.. ugf’your;dvcs'
trom the Church without doing everything we can ¢ "
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It would be false to think that mixed marriage contributes to the
adva.nce of ecumcnism. Nevertheless it still remains true that both
parties are bound, notwithstanding the difference in religion, to live
together in a witness of love to one and the same Christ,

Som.:one may object that only 'little steps' are being made, but
these arc indispensable in preparation for the bigger steps. The new
situation will call for closer collaboration between the Catholic pricst
and the Catholic party on the one hand, and the non-Catholic party and
his or her minister of religion on the other hand, namely in verifying
the baptism of both parties etc, It is safc to say that the pastoral
concern, the passion for ecumenism, and respect for the frecdom of
conscience of both parties will have noteworthy repercussions in the
futurc. Any attempt to reach a definitive solution of the problem of
mixced marriages would be like trying to draw a square circle. Itis
hoped that all Christian churches will take this grave problem into
serious consideration §0 as to provide grounds for hoping that event-
ually we may reciprocally reach an acceptable solution, "

OBSERVATION:

It scems that the Synod of Bishops, like the Vatican Council,
was pastorally and ecumenically oricnted and deliberated on the
subject of mixed marriages with understanding and good will in the
light of scriptural doctrinal, pastoral, ecumenical and can?mgknl
aspects, and with a regard for difficulties in relation to universal
legislation in some aspects, and for the consideration that the com-
mission for the revision of the Code will be considering many of
these matters,

CONCLUSION

The necessity for change in the Church's lcgislatiox} which wtms) \'o‘:c:c:nx:n '
the Council was also recognized in the Dccrcc‘ on Marriage desspxt::.l w ta w\;d;,
consider serious shortcomings. It stated cxphcit}y that new attinlx.e's ‘:ﬁ(m o
those not in union with Rome 'suggcests that.thc rigor of prcs(;:ntd‘:i: .hw o
mitigated regarding mixed marriages, certainly not. as x;‘ejgar. sr;tc(’ brdh,um
regard to certain norms of ccclesiastical law by which the scpa

often feel offended,

sgire o cn-
It is safc to say that this sentiment has not changed :x.nd th:\t. a d:}i;:: Wh: e
large the mitigations which it inspires is constantly growing among

1 i ittecs for mixed marriage
I G ation of joint committecs : 8
et j the question had in the first

g on the subject and the

ecumenically aware, : e
study, such as this committee, the prommcnf place %
Synod' of Bishops, the volume of writing that is appeari

ees /20
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tone of it, all these are manifestations of a willingness on the part of the Church

to do what it can in conscience and prudence to meet the legitimate desires of
other Christians,

It must be understood, however,; that this is no simple problem which can
be scttled by a simple abandonment on the part of Rome of all in its practice
which in any way offends others. There arce questions of what in conscience can
and cannot be conceded. These have not all been a subject of consensus within
the Church, There is also the question of universal opportunencess, What effect
would radical changes in legislation have in arcas where Christians are few in
number? Much must be secttled by patient dialogue not only between Churches
but within the Roman Catholic Church itself,

May I conclude with a quotation taken from the "JOINT DECLARATION ON
THE I ROBLEM OF MIXED MARRIAGES" by the Council of the Swiss Federation
of Frotestant Churches, the Swiss Roman Catholic Episcopal Conference, and
the Bishop of the Swiss Catholic=Christian Church, made prior to the Synod on
July 19th, 1967, which I consider gives an excellent expression of the nature of
this question:

"Certainly there can be no true progress without further change of the
present canonical regulations, whose effects are very heavily felt, For
Roman Catholics, the instruction, 'Matrimonii Sacramentum' of March 18th
1966, has for the moment the force of law, in spite of its provisional
character, The document mak:s explicit reference to the new relations
be tween the Churches and to the Decrce on Fecumenism. This rcinforces
our conviction that further progress should be prepared for by a joint dis~-
cussion, Ffforts to improve the situation should not be confined to ¢xam=
ining purely juridical questions. Deceper matters ghould also be taken ac-
count of. It is clear that the views of our Churches differ on a number of
points, ¢.g. the Christian basis of marriage, the aignificanCc ?i"e" to»a :
marriage celebrated in church, indissolubility, t.hg: mtcrpr%-tn.?xon of c.crfc:m
moral principles concerning marriage and the family, the limiats :3!‘ obccj:mgc
due to the Church and the competence of the ccclesiastical ;\uthorxty_-. Mence
no discussion can be of value which does not take into account the differences
deriving from the characteristic faith of cach Church,

All the same, therc are other things besides our diaagrcc‘m_cnts. .o .h.f. .'.;h
Christians have herec a joint responsibility since they rccognize ti;;-loufg Ouz:\
the deep meaning of the communion of man and woman, and the w o) »
Creator and Saviour with regard to marriage and the familj/. The gre \:b‘g,“
number of mixed marriagcs does not merely confront us wuh_ a I:L'W'JP!". .s;
it obliges us to share thc same concern. Moreover, ccum.-’::lc::b;;r-w;_}z‘i;h
and the dialogue between the churches have ércated a new situa

allows us to take our stand together',
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