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When | go to dinner parties | notice a difference between those who are political liberals
and those who are political conservatives. Liberals generally spend their time mocking the
ridiculous views of conservatives. Conservatives spend little time mocking the views of liberals
because they find liberal views so pathetic. So instead of criticizing liberals, conservatives often
choose to argue with each other. They are very interested in determining where another
conservative has gone wrong. When people who are like-minded on virtually every issue and
whose like-mindedness extends to basic principles it is quite fascinating and troubling when
they disagree on important issues.

Bioethicists faithful to the Magisterium currently find themselves at odds with those who
are usually their allies in the fight against the secular world and proportionalists. They find
themselves disagreeing about such issues as brain death, ANT-OAR,% condoms and HIV, post-
rape emergency contraception, the withdrawal of artificial nutrition and hydration from those in a
debilitating state, and embryo adoption. Disagreement about some of these issues would likely
dissipate quickly with more definitive scientific information; for instance, were reliable studies to
show that emergency contraception does not prevent implantation, opponents of emergency
contraception for post- rape treatment would likely abandon their opposition.

Other issues cannot be decided on the basis of scientific fact. This does not mean that
decisions about them are arbitrary or subjective but they do involve a measure of interpretation
not resolvable by advances in medical science. For instance, the very issue | am addressing
today, organ transplantation from living donors (hereafter, LOT), ® depends a great deal on
interpretive matters. Do our organs have a purpose or telos beyond the good of our own
bodies? What principle would justify our mutilating ourselves for the sake of someone else? In
this essay, | am going to review the process of the debate about the morality of LOT,* not so
much to assess the validity of the arguments advanced, though some of that will be done, but to
explore how the Church developed and decided the moral status of LOT, an issue that
depended upon matters of interpretation rather than fact and that involved faithful theologians

wrestling with magisterial teachings.



The Oath of Fidelity to which all theologians should commit (as faculty at a seminary, |
have taken the oath) requires them to pledge: “l adhere with religious submission of will and
intellect to the teachings which either the Roman pontiff or the college of bishops enunciate
when they exercise the authentic Magisterium even if they proclaim those teachings in an act
that is not definitive.” In a commentary on the Oath of Fidelity, the Sacred Congregation of the
Faith comments on this portion of the oath: “As examples of doctrines belonging to the third
paragraph [those requiring religious submission of will and intellect], one can point in general to
teachings set forth by the authentic ordinary Magisterium in a non-definitive way, which require
degrees of adherence differentiated according to the mind and the will manifested,; this is shown
especially by the nature of the documents, by the frequent repetition of the same doctrine, or by
the tenor of the verbal expression.” The list of various factors -- the nature of a document, the
repetition of a doctrine, and the tenor of the verbal expression -- that serve to manifest the mind
and will of the Holy See is helpful but does not settle all questions about the proper response to
non-definitive teaching. It would be helpful to have some concrete examples of non-definitive
teachings requiring various degrees of adherence and of what behavior constitutes various
degrees of adherence. To add to the confusion there is no established or agreed upon ranking
of the “nature” of documents. Is a speech of less authority than an instruction? Is an instruction
of less authority than an encyclical?

How submissive do Catholics need to be to teachings presented in a speech to a
congress but expressed in very strong language (e.g., Pope John Paul II’s instruction on
artificial nutrition and hydration’)? How submissive do they need to be to a doctrine presented
in an instruction issued by the Sacred Congregation of the Faith that arguably speaks in less
than definitive tones (e.g., the teaching on embryo adoption in Dignitas Personae®)? Do
“degrees of adherence” include some measure of “non-adherence”? Are theologians permitted
to publish contrary to non-definitive teaching? Would theologians be guilty of non-adherence if
they published contrary to teachings presented in less authoritative documents that manifest
great certainty? To teaching presented in more authoritative documents that do not manifest
great certainty?

Avery Cardinal Dulles suggests that Donum Veritatis (Instruction on the Ecclesial
Vocation of the Theologian)® does not “totally exclude” nonadherence.'® Donum Veritatis 24
states: “The willingness to submit loyally to the Magisterium on matters per se not irreformable
must be the rule. It can happen, however, that a theologian may, according to the case, raise
questions regarding the timeliness, the form, or even the contents of magisterial interventions.”

(my emphasis) Moreover, Donum Veritatis 30 teaches: “If, despite a loyal effort on the



theologian’s part, the difficulties persist, the theologian has the duty to make known to the
magisterial authorities the problems raised by the teaching in itself, in the arguments proposed
to justify it, or even in the manner in which it is presented. He should do this in an evangelical
spirit and with a profound desire to resolve the difficulties. His objections could then contribute
to real progress and provide a stimulus to the Magisterium to propose the teaching of the
Church in greater depth and with a clearer presentation of the arguments.” Is it only permissible
to engage in questioning that seeks to strengthen a teaching and put it on a more solid footing,
or is it permissible to argue that a teaching is wrong?

For instance, many theologians currently question the approval of the Holy See of brain
death criteria as suitable criteria for determining death.** Their challenge is not one that seeks
to strengthen the teaching; they are working to have brain death criteria condemned as suitable
criteria for determining death.** The fact that the Holy See has been regularly holding
conferences at the Vatican on brain death signals that their challenge should not be understood
as a failure to give religious submission of mind and will to a non-definitive teaching.®> Another
contested issue is the question of the withdrawal of ANH from PVS patients. In 2004, Pope
John Paul Il in very strong language taught that provision of ANH to PVS patients was ordinary
care and that to fail to supply it was euthanasia by omission. After many theologians challenged
that statement, in 2007 the Congregation for the Doctrine of the Faith issued a response to
questions requesting clarity and confirmed the teaching of John Paul Il.** Theologians continue
to publish against this teaching®. Are they guilty of failure to give religious submission of mind
and intellect?

Reviewing the development of the Church’s teaching on OT from living donors should
help us see how at least one interpretative matter was worked out.*® As we shall see, the
development of the Church’s teaching on LOT involved theologians challenging strong
statements opposing LOT by Pope Pius XII. In recent decades the Holy See has praised LOT
effusively in spite of the fact that Pius XlI repeatedly spoke against it. (This essay will tell that
story). As others have observed, there is as of yet no consensus as to why LOT is licit or in

what cases.'” We have here a story of engagement with “not rreformable”®

authentic teaching
of the Magisterium by theologians faithful to the Magisterium. That is, it is largely the story of Fr.
Gerald Kelly, S.J. (utilizing the work of Fr. Bernard Cunningham) who did not understand Pope
Pius XlI’s repeated articulations of a principle incompatible with LOT to be definitive. In fact, in
the course of his deliberations about the morality of LOT, Kelly developed various principles of
interpretation in regard to noninfallible teaching to guide those who would challenge noninfallible

teaching.”® A challenge of this sort is not the dissent of those who object to principles that the



Church employs in its reasoning about moral matters. Kelly believed his disagreement needed
to respect those principles. Nor was his the dissent of those who were introducing a whole new
method of moral theology, such as proportionalism; rather, he was committed to working within
the traditional moral theology of the Church. Nor was his the dissent of those who rejected the
authority of the Magisterium; he repeatedly acknowledged his willingness to submit to that
authority. Thus, it would be wrong to label Kelly and others who challenged Pope Pius XII on
LOT as “dissenters” of the ilk we have known for the last 50 years. But what were they? They
disagreed with very strong statements of Pius XIl against LOT. They eventually prevailed. We
seem to have here a reversal of non-definitive teaching, a reversal that seems to have been
effected by theologians patiently but persistently challenging Pius XII on the issue of LOT.?
In 1991 Pope John Paul Il seemed to suggest that the Church has always approved of
LOT,; he stated: “Since the time of my venerable predecessor, Pius Xll, during whose pontificate
the surgical practice of organ transplant began, the Church’s Magisterium has continually made
contributions in this field.”** This statement does not explicitly state or necessarily imply that
Pope Pius Xl approved of LOT but it would not be unreasonable to draw such an inference.
That inference would be wrong. As mentioned, Pius Xll repeatedly spoke against LOT and
never approved of LOT. Moreover, subsequent popes neither approved nor disapproved of
LOT?? until John Paul Il expressed what seems to be the first magisterial approval of LOT in
1984:
| appreciate the purpose which has united and mobilized you: namely, to promote and
encourage such a noble and meritorious act as donating your own blood or an organ to
those of your brothers and sisters who have need of it. Such a gesture is the more
laudable in that you are motivated, not by a desire for earthly gain or ends, but by a
generous impulse of the heart, by human and Christian solidarity — the love of neighbor,
which forms the inspiring motive of the Gospel message, and which has been defined,
indeed, as the new commandment.

In giving blood or an organ of your body, may you always have this human and
religious perspective: may your gesture be made as an offering to the Lord, who
identified himself with those who suffer, either by sickness, accidents on the highway, or
mishaps at work. May it be a gift made to the suffering Lord, who in his passion gave
himself completely and poured out His blood for the salvation of mankind.

If you also include this supernatural intention, your humanitarian gesture, already
so noble in itself, will be elevated and transformed into a splendid testimony of Christian

faith, and your merit will certainly not be lost ...*



As in the above speech, John Paul Il repeatedly praised organ donors for their charity and
solidarity with others.?* Evangelium Vitae 86 states: “there is an everyday heroism, made up of
gestures of sharing, big or small, which build up an authentic culture of life. A particularly
praiseworthy example of such gestures is the donation of organs, performed in an ethically
acceptable manner, with a view to offering a chance of health and even of life itself to the sick
who sometimes have no other hope.”” Pope Benedict XVI calls LOT “a peculiar form of
witness to charity”®® and the Catechism of the Catholic Church (2296) speaks of LOT as in
conformity with the moral law.?’

In 1982, in their 2nd edition of Health Care Ethics: A Theological Analysis, Fathers
Benedict Ashley and Kevin O’Rourke identified three lessons to be learned from the debate on
LOT: 1) “it shows clearly that the opinion of theologians can evolve” (I would add here that it
shows that non-definitive Church teaching can evolve as well); 2) “it shows that by refining
accepted principles, and not denying them, a way can be found to new positions”; and 3) “it
demonstrates that many ethical problems are solved by starting with intuitive judgments and
then examining the principles in light of the solution proposed in the intuitive judgment.”?®

Presently, in Catholic bioethical literature, the goodness of organ transplantation is quite
taken for granted and seems intuitively obviously good, even by those who know the history of
the debate.?® William E. May in his Catholic Bioethics and The Gift of Life states that “We
intuitively and instinctively judge that the giving of a part of one’s own body to help a gravely or
even mortally ill felow human person is not only morally justifiable but an act of heroic charity.”*
Intuition was a major force behind the push for approval of LOT -- but at one time many if not
most theologians were opposed to LOT; they did not seem to share those intuitions. In spite of
Pius XlI's articulation of principles that seemed to rule out LOT absolutely and in spite of their
finding his principles appealing and his arguments forceful, theologians continued to press for
approval of LOT; they became determined to find principles that would justify LOT. They
seemed to be seeking for suitable principles to justify their intuitions. They certainly would not
have defended their approval of LOT on the basis of their “intuitions” alone since intuitions are
not always reliable nor do all good willed individuals have the same intuitions. (For instance, |
suspect many people have an “intuitive” repugnance to using animal organs as transplants,
although several Church documents have given approval to it.** In respect to the current
debate about embryo adoption, many ethicists have a strong sense that it violates the goods of
marriage as a kind of surrogacy and infidelity whereas other ethicists have a strong sense that it
is a good and generous way to save innocent human life.) They believed that finding principles

to establish the truth of their intuitions was necessary



The advocacy of LOT depended a great deal upon two tools of casuistry.** The first was
the use of analogy and precedent (and this is not a tool that only casuists use): in moral
theology, arguments often proceed by saying procedure Y should be permissible because in its
morally relevant features it is similar to X that has been accepted as morally permissible. The
intuitions of similarity of cases often precede the articulation of how a principle justifies
procedure Y.* In the end, the similarity between LOT and approved practices such as blood
transfusion, skin grafts, medical experimentation, and Caesarian sections, may have been the
most forceful reason for the acceptance of organ transplants. The second tool of casuistry was
“probabilism” or reference to the “solidly probably opinion” of respected theologians as a source
of guidance for the practical decisions that must be made about issues, both by individuals and
institutions. The conviction of a growing number of theologians that LOT was morally
permissible was a powerful driving force.

Whereas the attempt to justify LOT may have been driven largely by intuition, objections
to LOT were based not on intuitions about the impropriety of organ transplants but on principles
long established as authoritative in moral theology; the principle that we could not mutilate
ourselves and the principle that bodily parts are ordained only to the good of the body of the
person to whom they belong — which came to be known as the principle of finality.** It was also
driven by the principle -- strengthened by abhorrence of Nazi policies -- that treating some
people as subordinate to others, to the point that their lives may be sacrificed by the state for
others considered more valuable, is intrinsically evil. This antipathy was expressed by the
insistence that LOT was not justified by the principle of totality, the principle that a part could be
sacrificed for the good of a whole.

The Church condemns mutilation as a violation of the 5th Commandment. It is wrong to
kill innocent others or ourselves; by extension, it is wrong to do serious physical harm to
innocent others or ourselves; such harm is called mutilation. Here | am not going to try to settle
the vexed question of the precise definition of mutilation. But we should note that what
constitutes the sin of mutilation is not identical with all physical mutilation. Moralists consider
the amputation of a diseased limb as a mutilation but a justifiable mutilation, as is circumcision.
Thus, mutilation as a moral category does not include every disfigurement of a body; debates
about what constituted mutilation as a moral category involved determining whether whole
“‘members” of a body needed to be excised or if simply disabling a body part was necessary for
mutilation to have taken place. Early treatments of the morality of mutilation seem to have
arisen in the context of canon law considerations of disqualifying “irregularities” for the

priesthood, both in terms of a candidate’s own physical integrity and fitness for the priesthood:



was he “mutilated” in any way or had he participated in actions that mutilated others?®* Some
moralists considered the following actions moral: ear piercing,*® disfigurement of the face for the
purposes of making a life of chastity easier, *’ cutting off one’s hand under threat of death by a
tyrant,® castration as a means to preserving a beautiful voice, castration as a punishment,
castration as a means to escape from unjust incarceration, * and the giving of blood and skin
for skin grafting. *°

Thus, again, not all physical mutilation is immoral; that is, not everything that harms the
integrity of the body is morally wrong; indeed, some mutilation that benefits a person is morally
good. In fact, all surgery is permissible mutilation. Surgery is permissible because of the
“principle of totality”: parts that exist for the sake of the whole can be sacrificed for the sake of
the whole. Aquinas is credited with giving one of the earliest and clearest justifications for
mutilation for the sake of saving one’s life or for purposes of health. He stated: “If... a member,
because of infection, is corruptive of the whole body, then it is licit, from the will of him whose
member it is, to cut off the putrid member, because of the health of the whole body; for to each
one is committed the care of his own health. And the same reason is valid if it is done by the
will of him to whom pertains the care for the health of the one who has the infected member.

Otherwise, however, to mutilate any member is entirely illicit.”**

Aquinas also ruled out
mutilating one’s self for the purposes of avoiding sin: “It must be stated that a member is not to
be cut off for the health of the body save when the whole body can be assisted in no other way.
But spiritual salvation can always be aided in another way than by the cutting off of a member,
because sin is subject to the will. And therefore in no case is it licit to cut off a member for the
sake of avoiding any sin.”** Later moralists generally followed Aquinas closely.

The chief question that troubled those deliberating about LOT, among them Pius XII,
was whether sacrificing one’s own bodily parts for the sake of another was permissible; was it
permissible to put one’s own body at risk to help another? Pius Xll repeatedly taught that LOT
violated what came to be called the “principle of finality”; the principle that the parts of one’s
body have as their natural telos the good of one’s body only and have no other telos; to give
one’s organs to another suggests that one’s bodily parts are ordered not just to one’s own good
but to the good of another. The principle of finality ruled out the possibility of the use of the
principle of totality to justify LOT. Since the bodily parts of one person are ordered only to the
good of that organic whole and not to any “whole” of humanity, it would not be morally
permissible to sacrifice the parts of one’s body for any whole other than one’s own body.

Early on in the discussion on LOT, skin grafts and blood transfusions were either

deemed not to be mutilation because those body parts are replenishable or were considered to



be morally permissible mutilations since they are done for purposes of beneficence, not
maleficence.”® We shall see that eventually moralists judged that Pius XII's disapproval of
organ transplants as a form of unjustifiable mutilation conflicted with approval of blood
donations, skin grafts, caesarian sections and experimentation on some for the sake of others.
The principles justifying those procedures came to justify LOT but only after much theological
discussion. Here we are going to trace the major lines of that discussion.

In Casti Connubii, Pope Pius Xl laid the foundation for the Principle of Finality (hereafter
the POF) and the Principle of Totality (hereafter the POT):

Christian doctrine establishes, and the light of human reason makes it most clear, that

private individuals have no other power over the members of their bodies than that which

pertains to their natural ends; and they are not free to destroy or mutilate their members,

or in any other way render themselves unfit for their natural functions, except when no

other provision can be made for the good of the whole body.*
Later, his successor, Pope Pius Xl clarified that the “natural ends” of the members of the body
are only the good of their owner (the principle of finality) and spoke of the sacrifice of a part of
the body to provide for the whole as justified by the principle of totality.

In his “Allocution to the Italian Medical-biological Union of St. Luke” in 1944 Pius XII
invoked the POF several times.* He sets the larger context:

In forming man, God regulated each of his functions, assigning them to the
various organs. In this way, He distinguished those which are essential to life from those
which contribute only to the integrity of the body, however precious be the activity, well-
being, and beauty of the last. At the same time, God fixed, prescribed, and limited the
use of each organ. He cannot therefore allow man now to arrange his life and the
functions of his organs according to his own taste, in @ manner contrary to the intrinsic
and immanent function assigned them. Man, in truth, is not the owner of his body nor its
absolute lord, but only its user. A whole series of principles and norms derives from this
fact, governing the use of the body with its members and organs, and the right to
dispose of them: principles and norms to which are equally subject the individual
concerned and the doctor called in for consultation.*°

He remarks that not only is it difficult for the individual to determine what principles govern the
use of his own body, “much more difficult are the problems raised in society, when it tries to
assert its rights over the body, the corporal integrity, and the very life of man.”*’ He then goes

on to articulate why an individual may sacrifice a good of the part of his body for the sake of the



whole of his own body and also asserts that society is not the same kind of whole as the body
and thus neither its members nor their part can be sacrificed for the whole:

Here, too, reason and faith trace the boundary line between the rights of society
and that of the individual. Certainly man is by nature destined to live in society, but, as is
clear from reason alone, as a general principle society is made for the man and not man
for society. It is not the community but the Creator Himself Who gives to man dominion
over his body and his life. It follows that society cannot directly deprive man of that right,
excepting only if man by a proportionately grave crime makes himself punishable with
death.

Regarding the body, the life, and the corporal integrity of the individual, the
juridical position of society differs essentially from that of the individual himself. Man’s
power over his members and organs is a direct — though not unlimited — power; because
these are parts which go to make up his physical being. Their association in the one
being has for goal [sic] only the well-being of the whole physical organism in danger, a
danger which cannot in any other way be averted. Quite different is the case with
society which is not a physical being but a simple community of purpose and action. In
virtue of this it can demand of those who make it up and who are called its members, all
those services essential for the true common good.

Such are the foundations on which must rest every judgment on the moral value
of acts and operations concerning the human body, human life, and the corporal integrity
of the person, which public authority allows or imposes.*®

Pope Pius Xl here makes it clear that man can only sacrifice the good of a part of his body for
the sake of the whole of his own body. Gerald Kelly sees here Pius XlI’s first use of the
distinction between a physical and moral whole.** We will see a clearer statement of these
principles in his 1952 speech to histopathologists where he does speak against organ
transplants.

In 1944 Fr. Bert Cunningham wrote a highly influential dissertation in behalf of LOT*
before Pius XII made his several speeches against it and before any successful organ
transplants from living donors had taken place (except for ovarian transplants).®* Many
successful cornea transplants from dead donors had also been done and the question of the
morality of cornea transplants from living donors was raised. Indeed, Cunningham did not think
it likely that organ transplantation inter vivos would become common®? but he saw the
marvelous results of the transplants that had been done and was seeking to find a principle that

could justify them. Obviously since Cunningham was writing before Pius Xl spoke against LOT,



he was not taking issue with anything Pius XlI taught. He did, however, perceive his position to
be in conflict with the views of some respected theologians and in apparent contradiction to
some established principles.>® Again, the chief objection made by those opposed to LOT was
based on the POF: that a person could mutilate himself for his own good but not for someone
else’s good because his bodily parts were for the good of his body only.>*

In his dissertation Cunningham presented three arguments that ultimately prevailed in
some form.

First, he made several arguments against the principle of finality; he claimed that in
some way all men are ordained to the good of other men without being subordinate to them. He
found support for his view that mankind was united in some important way in an opinion of Fr.
Vermeersch:

Because of the unity of the human race, by which we are in some way one with the
neighbor, perhaps we may explain also why one may correctly ordinate directly some
detriment of his own body to a proportionate corporal good of the neighbor, as when one
allows that skin be taken from him for the cure of the wound of another, or that by blood
transfused from him the blood of another be renewed so that the other may be able to live.
Must there not be admitted some ordination of our members to the body of the neighbor?*

Cunningham goes on to use the thought of Aquinas to support his view that in a sense all men
are one body. He uses Aquinas’ discussion of the transmission of original sin:

And therefore one must proceed in another way by saying that all men who are born of
Adam can be considered as one man, inasmuch as they are similar in nature which they
have received from their first parent, as in states, all the men who are of the same
community are reputed as one body, and the whole community is considered as one man.
And also, as Porphyrius states, “that by participation of species, many men are one man.”
Thus also many men derived from Adam are, as it were, many members of the one body.*®

He cites another passage from Aquinas that speaks to men being ordered to one another:
...it is manifest that according to the divine law man is led to observe the order of reason in
all things which can come into his use. Among all those things which come into the use of
man, the principal ones are also other men. “For man is naturally a social animal:” he needs
many things which cannot be taken care of by one alone. It is necessary, therefore, that
from the divine law man be determined that according to the order of reason, he be related
to other men.*’

Cunningham then notes that we have a duty to love one another and cites Aquinas:

“From the law of God, then, which directs men to their ultimate end, mutual love is imposed on
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us.”® Cunningham asks: “If such an argument, based on unity in nature and consequent order
of men to one another, can be validly used to assert the liceity of minor mutilations such as skin-
grafts, can it not be used also as a basic justifying principle for greater mutilations which are
also expressions of mutual love?”*® Cunningham goes on to invoke the concept of the mystical
body of Christ to fortify a unity he posits also exists already in nature: Because of the unity of
men in species, their unity in the Mystical Body of Christ (actual or potential), there exists an
ordination of men to one another, and, as a consequence, an order of their members one to
another.®

Secondly, Cunningham noted that Fr. lorio invoked the principle of charity to justify a
person putting his life at risk for another and also to justify a person donating blood or muscle
tissue to another. Cunningham found it inconsistent that lorio argued against organ
transplants as a direct mutilation. lorio argues that just as a man may not directly kill himself to
save another, he may not directly mutilate himself to save another.®> Cunningham agrees that
no man should ever directly kill himself for another since man’s life is in God’s dominion not his,
but that we are administrators over our bodies otherwise and that “since we can do for others
what we can do for ourselves” we could mutilate ourselves for someone else’s well being.
Following an extensive discussion of the order and obligation of charity, he concludes: “We
argue then: if theologians will admit that one may suffer a greater evil, death, as an act of charity
to one’s neighbor, why may he not, for the same reason, effect or permit mutilation of self for the
good of the neighbor?”®®

Thirdly, Cunningham notes throughout that blood transfusions and skin grafts were
permitted and argues that other types of donation from one person to another ought also to be
permitted. Cunningham notes that some theologians do not judge these practices to be
mutilation because the damage is reparable. He counters that they are at least temporarily
harmful and the condemnation against mutilation is not just against temporary mutilation. Here
we find the use of analogies and precedents to illuminate our thinking about a procedure as of
yet not morally evaluated.

In commenting on Cunningham’s dissertation in 1947 (how many dissertations have
made their way into the “Notes on Moral Theology” in Theological Studies?!), Gerald Kelly
reported on a critique of Cunningham’s dissertation by Fr. J. McCarthy (how many dissertations
are commented on in major theological journals?!), who for the most part was sympathetic to
Cunningham’s thesis.** Although he also had some criticisms of Cunningham’s thesis, ®° Kelly
was sympathetic to Cunningham’s conclusions even to the point of wanting to call

Cunningham'’s position “solidly probable” were it not for Pius XI’s statement of the principle of
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finality in Casti Connubii, which he calls the “real stumbling block” to Cunningham’s thesis. ®
(Recall that “probable” does not mean “likely” but “able to be justified” — that is, supported by
worthy arguments). Surprisingly, Kelly does not mention Pius XlI's statements of the principle of
finality in his speech to the Union of St. Luke in 1944 that arguably challenge Cunningham’s
thesis.

Kelly was drawn to attempting to find a way of justify LOT and proposed that the
possibility of LOT may have disclosed that organs do in fact have a “secondary” purpose
beyond that of the individual to whom they belong.®” He notes that when donating an organ
does not put the donor at undue risk, the primary purpose of the organ (the good of one’s own
body) is not defeated while the secondary purpose (helping the neighbor) is achieved. Kelly
expected his proposal to provoke a “firing squad.”® That fear seems to have been unfounded:;
he does not report in subsequent volumes of Theological Studies that any opposition to his
position was registered and in fact, the next reference to Cunningham’s thesis in the pages of
Theological Studies was not until 1954 when Fr. John R. Connery, S.J., registers that he agrees
with Cunningham.®® It seems that many theologians were being persuaded by Cunningham’s
thesis.

Let’s return to the period immediately following Cunningham’s thesis. In 1948 Pius
lauded members of the Italian Association of Blood Donors, and spoke of the charity of blood
donors; of the way in which their actions were a suitable imitation of Christ.”> He speaks of
blood donation in this way:

We like to believe that all of you here present, voluntary blood donors, find in
Christ more than an example to imitate, more than an ideal whose beauty attracts you
and drives you on. His action on you and in you goes infinitely deeper than that. You
are not content with a purely human — though noble — philanthropy: you rise to the
heights of true Christian charity.

You do not give to the injured and the sick who depend on you for their recovery
merely the material drops of your blood, as if it were any common remedy. For blood is
not administered, but transfused; and this transfusion makes something pass from you
to them with the blood and strength which you give to them, something of your own life,
which confers on you in their regard almost, we may say, a paternity. Their blood will
soon enough be renewed and replaced, but it will always be in some way yours — just as
theirs is in some way that of their parents — which will continue to course in their veins
through the whole organism, under the impulse of their heart, to which you have given

life.”
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| draw attention to this talk because, as noted above, many theologians found the approval of
blood transfusions (and skin grafts) inconsistent with Pius XlI’s repeated insistence that our
bodily parts have no ordination beyond their value to us. Is his statement that we receive our
blood from our parents poetic or does he erroneously believe that we do in fact receive our
blood from our parents? If he believes this literally, perhaps he is thinking that since we have
received blood from our parents it is permissible to receive blood from others, but the question
remains, why is it permissible to give blood? Yes, it is replenishable unlike other bodily parts
but again, the principle is not that only what is not replenishable is ordained solely for our good,
but that all of our bodily parts (except our reproductive organs) are ordained solely to our good.
Moreover, we certainly did not receive our skin from our parents, so what principle would permit
skin grafts? Pius XII seems never to have recognized the tension between his approval of
blood transfusions and skin grafts, and the principle of finality. It is also important to note that in
his approval of blood transfusions, Pius XlI invoked implicitly the “principle of charity” which later
was held by some to justify LOT. Pius Xl clearly knew of the principle and how to apply it to
some donations of bodily material to others, but never did so in reference to LOT.

In a 1952 speech to a congress on histopathology, Pius XII speaks of the POF in such a
way as to rule out Cunningham’s conclusions by rejecting the principle of charity as a justifying
principle for mutilations that would serve others. | do not know if Pius XIl was familiar with
Cunningham'’s thesis or the articles that evaluated it, though it seems strange that no one would
have brought Cunningham’s highly regarded thesis to Pius XII's attention.”” Certainly, there is
no evidence that Pius Xll was in the least bit inclined to accept the principles advanced there
and some strong evidence that he would have been opposed to them.

In his 1952 speech Pius XII spoke of the principle of finality four times, when addressing
patients, doctors and public authorities. In one section he addressed those who would do
experiments on patients or expose patients to extremely experimental procedures. He stated:

As far as the patient is concerned, he is not absolute master of himself, of his body, or of

his soul. He cannot, therefore, freely dispose of himself as he pleases. Even the motive

for which he acts is not by itself either sufficient or determining. The patient is bound by
the immanent purposes fixed by nature. He possesses the right to use, limited by
natural finality, the faculties and powers of his human nature. Because he is the
beneficiary, and not the proprietor, he does not possess unlimited power to allow acts of
destruction or of mutilation of anatomic or functional character. But, in virtue of the
principle of totality,”® of his right to employ the services of the organism as a whole, he

can give individual parts to destruction or mutilation when and to the extent that it is
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necessary for the good of his being as a whole, to assure its existence or to avoid, and
naturally to repair, grave and lasting damage which could otherwise be neither avoided
nor repaired.

The patient has not the right to involve his physical and psychic integrity in
medical experiments or researches, when these interventions entail, either immediately
or subsequently, acts of destruction, or of mutilation and wounds, or grave dangers.””

(my emphasis)

When he subsequently addresses physicians, he reiterates the POF and makes it clear that his
previous remarks refer to organs:

We have explained at what point the personal rights of the patient to dispose of himself,

of his mind, of his body, of his faculties, organs and functions, come face to face with a

moral limit. At the same time We have found an answer to the question: where does the

moral frontier exist for the doctor in research and the use of new methods and processes
in the “interest of the patient”? The frontier is the same as for the patient: it is the one
fixed by the judgment of right reason, and it is traced by the demands of the moral law
which is derived from the natural finality or purpose stamped on beings, and from the
scale of values expressed by the very nature of things.” (my emphasis)
When he addresses public authorities, he recites some of the horrors perpetrated by
governments (he is clearly pointing to the Nazis) against patients and clearly rejects the claim
that individuals can be sacrificed for the sake of the community.”® Again, he makes remarks
that rule out LOT:
The physical organism of living beings, of plants, animals, or men, possesses as
a whole a unity which subsists in itself. Each of the members, for example, the hand, the
foot, the heart, the eye, is an integrant part, destined by its whole being to be a part of
one complete organism. Outside the organism it has not of its own nature, any meaning,
any purpose: its being is wholly absorbed in the complete organism with which it is
linked.”” (my emphasis)
Note here that Pius XllI is not stating that only our organs are destined solely to our own good
but all of our bodily parts. He then goes on to explain further why the state, which is also a
whole, cannot sacrifice its members for the sake of the whole: it is because it is a moral whole
and not a physical whole:
A quite different state of affairs obtains in the moral community and in each organism of

a purely moral character. The whole has not here a unity which subsists in itself, but a
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simple unity of purpose and of action. In the community the individuals are only

collaborators and instruments for the realization of the ends of the community.” ...

When the whole does not possess a unity except of finality and of action, its head, that is

to say, in the present case the public authority, retains without doubt a direct authority

and the right to impose its demands on the activity of the parts, but in no case can it
dispose directly of its physical being. Moreover, every direct injury attempted against its
essential being by public authority is a departure from that sphere of activity which rightly
belongs to it.”
We need to note that while, in this 1952 speech, Pius XlI objects to using the POT to permit a
state to mandate LOT, the fact that LOT violates the POT is not the whole or even the primary
basis of his objection. Yes, it is true that the individual does not exist for the sake of the whole
and thus cannot be sacrificed for the whole, but it is also true that Pius XIl has made it very
clear that neither the patient nor his doctor can sacrifice any of the organs or bodily parts of an
individual for any purposes beyond the good of the individual himself. If neither the patient nor
the doctor can do so, it would be wrong for the state to do so. Thus, although many who have
discussed the debate on OT have taken the principle of totality as the key principle and have
suggested that Pius XlI's focus on that principle was due to his fears of the practices of Nazi
Germany,® the above speech indicates that it was the principle of finality that was most
definitive in his reasoning.

How strong are we to understand Pius XlI’s objections to LOT? He does not explicitly
use the words “LOT is intrinsically evil” nor does he use the words “sacrificing an individual for
the sake of the whole is intrinsically evil” but | believe his intentions are clear in both cases.®
His articulation of the principle of finality rules out LOT and his claim about the limits of the
dominion of a community over the individual rule out sacrificing an individual for the sake of the
whole. In respect to organ transplants, the mind of the Holy Father was clearly this:

1. The principle of finality permits us to use our organs only for our own benefit.

2. Organ transplants involve the use of organs for the benefit of others.

3. Organ transplants are not moral.*

He also rejects any principles that would seem to allow us to override the above reasoning; he
explicitly rejects the POT and implicitly rejects the principle of charity as permitting us to use our
organs for the benefit of others. Certainly theologians during Pius XlI’s pontificate understood
Pius XllI to be teaching that the POT does not permit LOT because LOT violates the POF. Is
there truly any wiggle room in what Pius XlI said about the finality of our organs and the

permissibility of LOT?
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Pius Xl reiterated the POF in a 1953 address to military surgeons in the context of the
question of assisted suicide during warfare: “The patient, on his part, the individual himself, has
no right to dispose of his own existence, of the integrity of his organism, of his particular organs
and of their functional capacity, except in the measure demanded by the good of the whole
organism.”®® Does not this claim rule out LOT?

Pius Xl next spoke about LOT in 1956. Let me note here that the first successful kidney
transplant was done on Dec. 23, 1954 by a Catholic doctor, Joseph E. Murray, who eventually
won a Nobel laureate for his work. Isn't it likely that Pius XII would have known of this
successful transplant? If he approved he could surely have said so. The fact is that the next
occasion he took to speak of LOT was in 1956 and then he spoke against it and explicitly listed
the kidney among the organs under consideration.

We shall speak of Pius XlI’'s 1956 talk more fully in a moment but we need first to take a
close look at Gerald Kelly’s 1955 article “Pope Pius Xll and the Principle of Totality” and his
1956 article, “The Morality of Mutilation: Towards a Revision of the Treatise”.®* In these articles
Kelly is clearly arguing for LOT and trying to determine a justification to do so, in light of Pius
XlI’'s repeated articulation of principles that are incompatible with LOT.

In his 1955 article, Kelly notes that between 1952 and 1954, Pius Xll on several
occasions reiterated the POF and his rejection of the application of sacrificing the good of the
individual for the sake of whole on the basis of the POT.®* But he also looks at some
statements of Pius XII concerning offering one’s body for the purposes of medical
experimentation for the benefit of others. In his address to the Eighth Congress of the World
Medical Association, in 1954, Pius stated:

What goes for the doctor in regard to his patient, goes also for the doctor in regard to

himself. He is subject to the same great moral and juridical principles. He cannot,

therefore, submit himself to scientific experiments or practices that entail serious harm or
threaten his health. Still less is he authorized to attempt an experiment which, according
to authoritative information, may involve mutilation or suicide. The same must be said,
furthermore, of male and female nurses and of anyone who may be disposed to give
himself to therapeutic research. They cannot submit themselves to such experiments.®
Kelly understands this text to permit experimentation that falls short of seriously harming or
threatening the health of the subject of the experimentation. He concludes that the principle for

permitting limited experimentation is the principle of charity.®’
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Kelly does not include the continuation of this above passage where Pius Xl makes it
clear that POF guides his deliberation about experimentation and that he is wary of appeals to
altruism:

The basic prohibition has no bearing upon the personal motive of an individual
who willfully undergoes self-sacrifice and self-denial in order to help an invalid, nor does
it have any bearing upon man’s desire to collaborate in the interests of serious scientific
study seeking to aid and serve humanity.... We are not concerned here... with questions
of such motivation and devotion. The question this time is basically that of disposing of a
non-personal good without having the right to do so. Man is only the custodian, not the
independent possessor and owner of his body, his life, and of all that the Creator has
given to him to make in accordance with the ends of nature.®® (my emphasis)

Pius Xl does not allow that the desire to benefit others justifies doing direct damage to one’s
self. Kelly proposes that serious risks to self should be permitted by the principle of charity,
since “Charity itself does not limit risk; rather, there are cases in which charity permits, if it does
not demand, the greatest risk, even to loss of life.”®® Kelly bypasses Pius XII's reference to the
POF and conjectures that Pius XlI took the position he did because of the historical
circumstances in which his remarks were made — and this was not, it seems, the context of the
abuses of the Nazis, but rather a more positive context. Kelly asserts that “He was not saying
that in no conceivable circumstances could serious risks be taken in experimentation, he was
saying that in medical experimentation and research as it is carried on today by the medical
profession there is no proportionate reason for serious risks.”®® While that may be true, it is
also true that Pius XII again reiterated the POF which rules out any really risky medical
experimentation and it would seem LOT as well.

Believing himself to have established that Pius XII permitted individuals on the principle
of charity to offer themselves for medical experimentation — were sufficient steps taken to
protect people from undue harm, Kelly goes on to examine the question of LOT. He indicates
that theologians were much divided on the issue® but pronounces that it is “solidly probable”
that “organ transplantation is licit provided it confers a proportionate benefit on the recipient,
without exposing the donor to great risk of life or depriving him completely of an important
function.”” He notes that the principle justification put forward in behalf of LOT was the law of
charity, “based on the natural and supernatural unity of mankind” and on the view that one’s
neighbor is “another self.” He cites the principle articulated by Cunningham that “we may do for

the neighbor that which in similar circumstances we may do for ourselves.” ** While he readily
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acknowledged that the principle of totality would not permit a public authority to mandate organ
transplantation, he noted that this objection is narrowly directed.®*

Kelly acknowledges that the principle more difficult to refute was the principle of finality
and notes that it is the crux of the question: “Any proponent of transplantation who ignores [the
POF] is playing the ostrich.”®® He notes, however, that the Holy Father had permitted other
actions that involve one individual making a donation of his body to others such as by submitting
to medical experimentation and or donating blood. He discounted the claim that blood
transfusions were different from LOT because blood could be replenished. He noted that in this
instance, it was clear that a finality for blood was being recognized beyond the good of the
donor’s body. He pointedly asked: “The very admission of the licitness of transfusions carries
with the recognition of a further purpose of blood which was not known, as a matter of fact,
except through the progress of medical science. Is it not admissible that progress in the same
science can discover further vital purposes that can be served by other parts of the body?”®® He
also believed Pius Xl must have been aware of the debates and if he had wanted to end them
“he had ample opportunity to do so0.”®” Of course, it might also be said that if he had wanted to
approve of LOT he had ample opportunity to do so. At the end of his 1955 article, Kelly claimed
that Pius XII “neither explicitly nor implicitly closed the controversy” on LOT.%®

Kelly again addresses the question of LOT in a 1956 article, “The Morality of Mutilation:

Towards a Revision of the Treatise.”®®

Whereas in his 1955 article Kelly attempted to find
wiggle room in speeches of Pius Xl that would permit organ transplantation, in the 1956 article
he is calling for “revision.” He cites the issue of punitive sterilization as an example of
magisterial lack of clarity on a moral issue:
In the originally published text of Casti Connubii, the words of Pius Xl at least strongly
inferred [sic] that he was condemning punitive sterilization; but a notandum in the next
facsimile of the Acta apostolicae sedis contained a rewording of the passage which
showed that the Pope did not intend to commit himself on the controversy among
theologians about the licitness of punitive sterilization. [AAS 22 (1930) 565, 604] Ten
years later the Holy Office, with the approval of Pius XII, condemned direct sterilization,
without qualification, as being contrary to the natural law. That was in 1940. But in 1951,
and again in 1953, Pope Pius XlI, when referring to this condemnation, restricted it to the
direct sterilization of the innocent. [AAS 43 (1951) 844; 45 (1953) 606] In both these
instances the Popes apparently realized that, though perfectly apt for the errors at which

they were aimed, the formulas were broader than their own intention.*®
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Kelly goes on to conclude: “The very fact that popes themselves have gone out of their way to
clarify or restrict their moral pronouncements indicates that a theologian is not necessarily
irreverent or disloyal in supposing that other such statements may need clarification or
restriction or rephrasing.”***

In this article Kelly lays out principles for the proper stance of theologians to authentic,
non-infallible teaching of the Magisterium and clearly tries to follow them himself; he notes that
the interpreter of papal teachings must be attentive to the meaning of the words, to context, and
to the papal intention. He argues that popes must make evident when they intend to close a

controversy; he cites canon 1323 §3'%

as holding that “nothing is to be understood as
dogmatically declared or defined unless this is clearly manifested.” He comments, “The canon
refers to infallible teaching; yet the same norm seems to apply with at least equal force to the
binding character of non-infallible teaching, especially when there is question of
pronouncements that would close an existing controversy or preclude future legitimate
controversy.”%

Kelly makes many distinctions about kinds of mutilation in his article and about which
kinds are morally permissible, when and why. What concerns us here, of course, is his
discussion of LOT. He reiterates that the POT, taken to mean that an individual person is
subordinate to some larger whole, does not serve to justify LOT. That is a negative principle
that he believes has been established as speculatively and practically certain. Nonetheless, in
respect to the legitimacy of LOT, he again speaks of the “theological note” as “being solidly
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probable, at least extrinsically, a position he has held for about a decade. He notes that a

large number of theologians continue to condemn LOT but notes that it has “as many defenders
as opponents.”%

Kelly explains an important distinction made by Vermeersch, who, as we saw in the
discussion of Cunningham’s thesis, speculatively offered as a justification for blood transfusions
and skin grafts the “unity of the human race.” Kelly argues that Vermeersch was not invoking
the POT which sees individuals as subordinate to the whole. Rather Vermeersch was arguing
that human beings have an “ordinatio to one another, a mutual relationship which is inherent in
our common nature and which — as no one can deny — is the basis for natural love of
neighbor.”*® The permission for blood transfusions and skin grafts always lurks in the
background of any discussion of LOT,

When Kelly moves to considering the arguments made against LOT he addresses four
arguments “leveled at the defenders of transplantation”, four arguments that he must refute to

justify LOT:
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(a) [defenders of LOT] unjustifiably argue from indirect sacrifice of life for the neighbor to
direct mutilation for the sake of the neighbor;
(b) they attempt to justify an act which is intrinsically evil by the extrinsic motive of charity;
(c) they contradict what theologians of the past have consistently defended as an immutable
principle; and
(d) their thesis is contrary to the teaching of Pius Xl and Pius XI1.*%
It is worth looking at Kelly’s response to each of these objections.

In response to (a), Kelly reviews why it is permissible for us to allow indirect sacrifice of
our lives for others when the order of charity requires that we should love ourselves first. He
notes that Aquinas solved this problem “by showing that in giving one’s life for the neighbor one
really prefers his own good of a higher order, i.e., the bonum virtutis.’® Kelly maintains that if
indirect sacrificing of one’s life is permitted to save another’s life, that direct mutilation of one’s
self for another should be justified*® — and it would be done to advance in virtue.

Kelly dismisses (b) as begging the question since it has not been established that LOT is
intrinsically evil.

In response to (c), the claim that it is the established opinion of moralists that LOT is
immoral, he states,

As regards mutilation, it seems unquestionable that the moralists have been enunciating

immutable principles, deduced from the nature of man, when they say that man is only

the administrator of his body, and that as administrator he may destroy certain members
and functions when this is necessary for the good of the whole. But whether they are still
in the realm of immutable principles when they say that personal welfare is the only
reason justifying serious self-mutilation is open to serious doubt.**°
The one reason he gives for the POF being open to serious doubt is the common view that
permits “maternal mutilation for the welfare of her child.”*** Earlier in the article he had noted
that moralists such as Fr. Connery pointed to Caesarian sections that put mothers at serious
risk for the benefit of their child as approved operations that violate the POF.*? He notes that
no one has answered this challenge of Connery to the POF. (A counterargument could certainly
be that a mother in conceiving a child has (rightly) put her body at the disposal of the child and
that the relationship of mother to child is unlike the relationship, but that counterargument is not
mentioned or addressed by Kelly.) [

Kelly then turns to (d), to what is perhaps the most serious challenge of all and that is

the teachings of Popes Pius Xl and XIlI who “have both used verbal expressions that apparently

rule out serious self-mutilation for the good of the neighbor, e.g., that the bodily members exist
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only for the good of the whole; that man is not free to dispose of particular organs or their
capacity to function unless this is necessary for the good of his whole being.”*** Kelly responds
that the historical context of this judgment “had nothing to do with organ transplantation; that
Pius XI's remarks were made in reference to eugenic sterilization and that Pius XlI’s remarks
were in reference to abusive medical experimentation, to totalitarianism that subordinated an
individual to the whole, and to extreme individualism that give man undue autonomy over his life
and body.”™* He maintains that theologians are free to interpret these as historically
conditioned statements unless the Holy Father indicates he wants to close the controversy.
Kelly interprets Pius XlI's silence on the question of LOT in his address to the Eighth Congress
of the World Medical Association of Sept 30, 1954 to indicate that the issue was still open**® and
his explicit statement that he was not going to address the question in his 1956 address on
cornea transplants from cadavers as indications that the question was still open.**® He remarks
that an explicit papal statement on the issue would be premature since moralists were learning

“much from this controversy.”!’

But let us take a look at Pius XlI's remarks in his 1956 address on cornea transplants.**®
As Kelly noted, there he addresses largely the question of the transplantation of corneas from
dead donors and explicitly states that he is not going take up the question of cornea donation
from live donors. Kelly puts a great deal of weight on Pius’ clear statement that he is not going
to take up the question of live donors and in 1963 takes it as a sign that Pius did not want to
pronounce on the issue.’® Pius XII, however, did not say he was not going to speak of the
question of LOT in general, but only about the transplantation of corneas from living donors; he
does in fact speak about LOT, quite forcefully and clearly against the practice. In fact, he
speaks not just against donating “organs” but against donating “members.” Pius XIl seemed
very engaged in the issue, to the point of expanding the question.

Moreover, here he does not seem to be arguing against vicious people who try to
invoke the POT to sacrifice one person for another; rather he is arguing against good willed
persons. He said:

It is argued that, if it is permitted, when necessary, to sacrifice a particular member

(hand, foot, eye, ear, kidney, sexual gland) to the organism of “the man,” it should

likewise be permitted to sacrifice a particular member to the organism “humanity” (in the

person of one of its members who is sick and suffering). The purpose visualized by this
manner of argumentation, to heal, or at least to soothe the ailments of others, is
understandable and praiseworthy, but the method proposed and the argument on which

it is based are erroneous. The essential difference between a physical organism and a
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moral organism is neglected, as is also the essential qualitative difference between the
relation of the parts to the whole in these two types of organism.
The physical organism of “the man” is one complete whole in its being. The
members are parts united and bound together in their very physical essence. They are
so absorbed by the whole that they possess no independence. They exist only for the
sake of the organism and have no other end than that of the total organism.**°
In the above paragraph, | believe Pius XII is clearly indicating his disapproval of LOT, both on
the basis of the principle of charity and then repeats his usual point that it is wrong to use the
POT to justify LOT (and the donation of other bodily parts besides organs). Note that Pius
explicitly mentions donation of kidneys as an action that is not morally permissible — the only
form of LOT that was possible at the time. The argument is perhaps a bit convoluted but clear.
Pius notes that some forms of mutilation are permissible — the sacrifice of a hand or kidney for
example to protect the good of the individual man; the POT permits such. But he denies that
any part of a human being — and here he is clearly meaning a hand or a kidney, for example,
can be sacrificed for the well being of someone else, to a suffering person who is a member of
the whole of “humanity.” Motives of wanting to heal or eliminate the suffering of others —and |
think it is reasonable to understand this as a reference to the principle of charity— are not
sufficient to justify a violation of the POF. It is not sufficient because human beings are not a
part of some totality, wherein one person can be sacrificed for the sake of the “organism”
humanity — because humanity is not an organism. In the final paragraph above Pius goes on to
justify his condemnation by again invoking the principle of finality in such a way as to make the
reason for donation irrelevant.

Pius returns to the POT:

It is an entirely different matter in the case of the moral organism that is
humanity. This constitutes a whole only in regard to act and finality; individuals, insofar
as they are members of this organism are only functional parts. The “whole” can make
demands on them only in what pertains to the order of action. In their physical being
individuals are not in any way dependent on one another or on humanity. Direct
evidence and common sense show the falsity of any contrary assertion.

On this account, the total organism which is humanity has no right to impose on
individuals demands in the domain of physical being on the grounds of any natural right
of the “whole” to dispose of the parts. The excision of a particular organ would be an
example of direct interference, not only the sphere of the individual’s action but also and

chiefly in that of his being, on the part of a “whole” which is purely functional, “humanity,
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“society,” “the State,” in which the individual is incorporated only as a functional member

and as regards action. *#

Pius follows this passage with some references to his encyclical The Mystical Body of Christ
which had been used by Cunningham to justify organ transplants. These seemingly tangential
remarks by Pius XII may not be so tangential; they may be meant to signal that Pius XlI did not
think his encyclical could be used to justify LOT.

Some, as Kelly did, might say that Pius is not arguing against LOT in general but only
against the use of the POT to justify it. But it is hard to find any evidence that Pius thought there
were arguments that could be advanced in favor of LOT of which he was not aware. Moreover,

I think Kelly is missing the implicit rejection of the principle of charity in the passage Indeed,
here Pius makes clear that his invocation of the POT is not just directed against the vicious
(such as the Nazis) who would use it to harm people; he is here no longer inveighing against the
vicious, but instructing the good willed. Again, it seems highly likely that he was familiar with
Cunnigham’s thesis; he surely could have accepted the morality of LOT on the basis of the
principle of charity had he found Cunnigham’s thesis persuasive. It is not just that Pius cannot
see that the POT permits LOT, he cannot think of any reason for permitting a violation of the
POF. | am afraid | think that argument that other principles might justify LOT is a bit like saying
that when Pope John Paul Il opposed in vitro fertilization because it violates the dignity of the
human person, he was leaving the door open to the possibility that it might be right for some
other reason.

| believe Kelly was doing some selective reading in dismissing Pius XII's statements in
1956 that seemed to rule out LOT, although some contemporary theologians agreed with him.*#
Yet, others saw a condemnation of LOT in the 1956 address; in the same volume of Theological
Studies, J. R. Connery, S. J. acknowledged that in his 1956 address, Pius Xll addressed the
issue of LOT in what appears to be a “condemnation of it.”*?®> Nonetheless, he diminished the
authority of the statement by observing that he did not think the Holy Father would settle an
important dispute in comments made in an “in-passing” fashion. He also noted that the reality of
organ transplants was still not truly practical and that a decision would be premature. And, as
did Kelly repeatedly, Connery argued that whereas the POT cannot be used to justify LOT,
other principles might, such as the principle of charity.

It was nearly 30 years before another magisterial statement was made about LOT: as
mentioned above, in 1984 John Paul Il spoke very highly of LOT. In those intervening years
and even before, LOT was approved and practiced in US Catholic hospitals. The first “Ethical

and Religious Directives for Catholic Hospitals” were drawn up on 1948, revised in 1955 and
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again revised in 1971;'*

all of them approved of LOT. Itis reasonable to ask by what process
the US bishops arrived at this conclusion and for what reason. So far as | can determine, there
was no official magisterial approval given to LOT in the preceding years.

The eventual approval of LOT may, in fact, have largely been the doing of the persistent
Gerald Kelly. Kelly has been called the “most influential American Catholic medical ethicist” of
the 1950’s.'*> He reportedly referred to his own career as “The Life of a Moralist during the
Reign of Pius XII”.**® His influence was not confined to being the one who assessed the quality
of the arguments pro and con in the pages of Theological Studies — which might be said to the
power of the person who writes the minutes. He was also the chairman of the committee
established by the Catholic Health Association to draw up a set of directives for Catholic
hospitals. He also wrote a series of pamphlets that were a commentary on the directives and
were published with the directives.**’

A version of the directives dated 1949 states: “Ordinarily the proportionate good that
justifies a directly mutilating procedure must be the welfare of the patient himself. However,
such things as blood transfusions and skin grafts are permitted for the good of others. Whether
this principle of ’helping the neighbor’ can justify organ transplantation is now a matter of
discussion. Physicians are asked to present practical cases for solution if such cases exist.”**®
In one of his pamphlets commenting this directive, Kelly addresses the question of the morality
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of LOT. There the bulk of his discussion revolves around Cunningham’s dissertation,
which he speaks approvingly, but he notes it is difficult to square Cunningham’s conclusion with
Pius XI’s invoking of the POF in Casti Connubii. He mentions a solution proposed by Fr. Edwin
F. Healy, S.J that never seems to have gotten much traction: Healy argued that the possibility of
organ transplantation was not taken into account when the principles of finality were articulated,;
he claims that since organs are not destroyed in the process of organ transplantation, therefore
they are not mutilated.™ At this point, Kelly still acknowledges that the morality of LOT is an
open question but calls Cunningham’s thesis “practically probable.”**

In the 1957 edition of Medico-Moral Problems, Kelly speaks of the goodness of LOT
being instinctively obvious. He continues to acknowledge that LOT cannot be justified by
means of the POT. What is curious is that he does not reference the POF; earlier he had
spoken of it as the crux of the argument. In this edition he neither mentions the POF nor shows
what counterarguments have been made against it. Instead, he states “As long as the
controversy is not settled in favor of those who object to organic transplantation, homografts of
this kind [kidney transplants] should be permitted, provided that they are not contrary to good
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medicine. In the next edition of his Medico—Moral Problems in 1958, Gerald Kelly again
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speaks of the goodness of LOT as being not only morally justified but as heroic. He notes that
“renal transplantation is a perfect example of the kind of organic transplantation about which
there is theological controversy. It involves the sacrifice of a complete and important organ and
it is solely for the benefit of the recipient. As long as the controversy is not settled in favor of
those who object to organic transplantation, homografts of this kind should be permitted,
provided that they are not contrary to good medicine.”*** He does not state any objections
against LOT.

Kelly was not the only theologian who labored to justify LOT. Redemptorist Augustine
Regan in 1965 and 1967 argued in behalf of the liceity of LOT. He too allowed that people
generally had an instinctive admiration of organ donors and an intuitive sense that LOT is licit.
But he sought to find a “solidly probable” justification. He observes that Pius XlI’s objections to
organ transplants were “very formidable” since they were based on the very essence of things,
on their finality."** Regan rejects the principle of charity as justifying OTs because the
metaphysics of love requires that we love God first, ourselves second and our neighbor third.
He argues that we are permitted to allow harm to be done to ourselves for the sake of others but

we are not permitted to harm ourselves directly for the sake of others.**®

Regan sets himself
the task of trying to justify LOT while not violating the POT, and in fact using it as a means of
justifying LOT. Regan has an interesting interpretation of Pius XlI’'s what he takes to be his)
failure to condemn LOT explicitly in his 1956 speech on cornea transplants. Regan thinks that
Pius XlI did not intend to condemn LOT absolutely but that his strong repetition of the POT was
meant to signal that any defense of LOT had to honor that principle.”*® Regan refutes the claim
that Pius XII's continued assertion that the POT/POF ruled out LOT was due to his resistance to
practices of totalitarian governments. Regan observes that had Pius Xl wanted to confine his
condemnation to totalitarian regimes he could have done so; rather he repeatedly stressed the
POT/POF as exclusive of LOT.

While Regan acknowledges that charity is certainly an element in the decision to donate
an organ and in the justification of LOT, he does not base his justification of LOT on the
principle of charity.™®’ Rather, he takes up the challenge of attempting to show that in some way
the organs of each individual are ordained to the good of others and thus it would be moral to
sacrifice them for the sake of the whole to which the person is ordained; donation would be a
way of perfecting our being. Since here | am not assessing the validity of arguments regarding
LOT but tracing how the approval of LOT developed, | will not rehearse Regan’s arguments.

Suffice it to say that | find his rendition of the POF nearly synonymous with Cunningham’s
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principle of charity. What | find laudable about his approach is both his honoring the intuitive
sense that LOT is good and also his honoring the principles articulated by Pius XII.

In the 1968 edition of his book, Medical Ethics, Charles J. McFadden made a distinction
that moralists latched onto, the distinction between anatomical integrity and functional integrity;
he explained that donations and procedures that merely compromised anatomical integrity
(such as the removal of a healthy appendix or the donation of a kidney) are morally permissible
because they do not violate functional integrity.**® That terminology shows up in the 1971
Ethical and Religious Directives:

30. The transplantation of organs from living donors is morally permissible when the

anticipated benefit to the recipient is proportionate to the harm done to the donor,

provided that the loss of such organs does not deprive the donor of life itself nor of the
functional integrity of this body."*
The statement in respect to LOT in the 2001 Ethical and Religious Directives is very similar:

30. The transplantation of organs from living donors is morally permissible when such a

donation will not sacrifice or seriously impair any essential bodily function and the

anticipated benefit to the recipient is proportionate to the harm done to the donor.

Furthermore, the freedom of the prospective donor must be respected, and economic

advantages should not accrue to the donor.**°
Note that nothing is said in these directives about why LOT is morally permissible. Indeed,
scholars are still debating which principle permits the donation of organs; as we saw,
Cunningham argued for a principle of charity and Regan argued for an expanded understanding
of the principle of totality;*** Fr. Martin Nolan argued for reference to the principle of totality in a
proportionalist fashion;**? Fr. Orville Griese speaks of the principle of the common good;***
Germain Grisez gives fairly minimal treatment to the issue and speaks of “Christian mercy”
perhaps obligating one in certain circumstances to donate.'**

One recent article has appeared that raises serious misgivings about LOT altogether; Fr.
Stephen Torraco notes that Veritatis Splendor 80 cites Gaudium et Spes which includes
“mutilation” among the list of intrinsically evil actions. Torraco argues against the distinction of
anatomical and functional integrity and believes that distinction does not serve to overcome
objections based on the principle of totality.*** In spite of the current enthusiasm for LOT, some
moral dimensions of LOT have not been sufficiently explored by Catholic theologians. | found
virtually no evidence that those who argued for the morality of LOT during the pontificate of Pius
XIl ever considered the magnitude of problems that would arise from the types of organ

transplants that became possible, problems such as trafficking in organs, pressure put on
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individuals to donate, a push for a brain death criteria to ensure a greater supply of organs, and
the drive to declare some individuals less than persons so that we could take their organs and
cloning as a source of organs.**® Leon Kass 1992 article against permitting the sale of organs
provides a thoughtful reflection on the phenomenon or organ transplants that should provide a
useful basis for a full ethical consideration.**” Many questions have been left unasked and
unanswered: for instance, who should give what organ to whom for what reasons? Does it
make sense for perfect strangers to donate organs to strangers? Are they putting themselves at
undue risk and thus endangering their fulfillment of their duties to their own loved ones? |
believe a Church document laying out the principles behind the approval of LOT and addressing
many of the collateral issues would be very beneficial. And perhaps even then, the issue would
not be closed; we may simply not have enough experience with all facets of the practice that we
can with full confidence assert that we have discovered the morality of all the dimensions of
LOT.

In a time of rapidly proliferating new bioethics issues, this exercise in tracing the path of
the approval of LOT should be instructive for bioethicists and perhaps the Holy See as well. It
demonstrates the wisdom of flexibility on the part of the Holy See and persistence on the part of
theologians. (Other stories may demonstrate the need for docility on the part of theologians and
persistence on the part of the Holy See!) The difficulties of pronouncing on the morality of new
medical practices are profound. It certainly is not as simple as finding some heretofore
articulated moral principle and then simply applying it to the new procedure. Principles
articulated to deal with one issue may not be formulated with sufficient precision and nuance to
deal with new practices. Indeed, perhaps it is too much to expect that in every instance popes
will manage to reason to the correct decision in their initial judgments of the morality of various
procedures

| believe we can learn from Kelly on how to engage non-definitive teachings. Kelly’'s
principles for engagement of non-definitive pontifical teachings remain useful: 1) careful
attention must be made to the precise words used by the Holy Father; 2) consideration must be
given to the context in which the judgments are made and delivered; and 3) care must be taken
to discern if the Holy Father intended to terminate discussion of an issue. | also believe
attentiveness to judgments made in respect to analogous issues proves helpful as does
attentiveness to the intuitions of laity and health care professionals. And | believe that when a
significant number of faithful moral theologians (the faithful would perhaps be those who have
taken the Oath of Fidelity) argue for or against the morality of a procedure or treatment, that

their views also deserve respectful consideration by other theologians and the Holy See as well.
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Flexibility in moral teaching is undeniably unsettling. | certainly do not mean to suggest
that it is not possible to make a definitive statement about complicated matters. Nor am |
suggesting that the Holy See should not attempt to provide answers to pressing bioethical
issues. When new and problematic issues arise, the faithful need guidance. Many have
thought the Holy See has responded too slowly about some matters. Others have thought it
has responded too quickly in light of the complexity of the issues. Certainly there is much
evidence that modern pontiffs try not make hasty judgments; rather they make abundant use of
the assistance of experts. There exist, for instance, a significant number of pontifical councils
and academies designed to provide theologians and the Holy Father with the most scientific
evidence and sound philosophical and theological reasoning about complex and controverted
issues. Theologians must respectfully offer their evaluations of the principles and reasoning
that lead pontiffs to their judgments and trust in the Holy Spirit to guide the process to a
resolution in truth.

The contours of the debate about the morality of LOT suggests how theologians may
serve the Church in assessing various bioethical issues. Certainly some will take the above
narrative to justify the practice of dissent and even outright disobedience to directives from the
Holy See. That would be very regrettable. | believe it would also be regrettable if the Holy See
out of fear of losing stature as authoritative teacher ceased issuing directives because those
directives may need later to be adjusted. Perhaps we should not be surprised if more accurate
scientific information, clearer thinking and more experience would shed such new light on issues
that a reevaluation of initial pronouncements would be required. | believe theologians could
now do the Church a great service were we to try to articulate what kind of adherence is

appropriate for non-definitive teachings on new and challenging medical matters.

11 would like to thank my colleagues Robert Fastiggi and Mark Latkovic for their very helpful
comments on this essay.

2 ANT-OAR (Altered Nuclear Transfer-Ocyte-Assisted Reprogramming) is a technique for
creating biological entities that have some of the properties of human beings and may be a
moral source for embryonic stem cells. The debate centers on whether or not the entity created
is in fact a human being. For a representative sample of the debate, see Communio Magazine,
Winter 2004-Winter 2005 (online at http://www.communio-icr.com/ant.htm)

® Henceforth, “LOT” will refer to organ transplants from living donors. Although the debate
speaks primarily of organs, many of the problems that arise with organ transplants arise with the
transplantation of other bodily parts, such as a hand.

* Rev. Scaria Kanniyakonil, Living Organ Donation and Transplantation: A Medical, Legal, and
Moral Theological Appraisal, (Oriental Institute of Religious Studies India: Kerala, India, 2005)
provides a thorough review of the literature.
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